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GENERAL LAWS 


OF THB 


TERRITORY OF DAKOTA. 


CIVIL CODE. 


AN ACT TO ESTABLISH A CIVIL CODE. 
Be it enacted by the Legislative Assembly of the Territory of Dakota: 
GENERAL DEFINITIONS AND DIVISIONS. 


Sxcrion 1. Title of Code. 
2. Definition of law. 
3. Action of savereign power. 
4, Two kinds of law. 
5, 6. Common law. 
7. Two kinds of civil rights. 
8. Rights, how modified. 
9. Divisions of the Civil Code. 


Section 1. This act shall be known as the Cry CODE OF ritje of Gude 


THE TERRITORY oF DAKOTA. 


Sec. 2. Lawis a rule of property and of conduct prescribed Denaition st 


by the sovereign power of the Territory. 


Sec. 3. The will of the sovereign power is expressed : 
1. By statutes, which are the acts of the Legislature, or by 


| the ordinances of other and subordinate legislative bodies; 


2. By the judgments of the tribunals enforcing those rules 
which, though not enacted, form what i is known as customary 
er common ae 
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CIVIL CODE. 


Sec. 4. The common law is divided into ; 

1. Public law, or the law of nations; 

2. Domestic, or municipal law. 

Sec. 5. The evidence of the common law is found in the de- 
cisions of the tribunals. 

Sec. 6. In this Territory there is no common law in any cage 
where the law is declared by the Copzs. 

Sec. 7. All original civil rights are either: 

1. Rights of person; or, 

2. Rights of property. 

Sec. 8. Rights of property and of person may be sisted: 
surrendered or lost by neglect, in the cases provided by law. 

Sec. 9. This Cope has four general divisions: 

1. The first relates to Persons; 

2. The second to Property ; 

3. The third to Obligations ; 

4, The fourth contains General Provisions relating to Per- 
sons, Property and Obligations. 


DIVISION FIRST. 
PERSONS. 


SAO EEE NEE 


PART I. Persons. 
IT. Personal Rights. 
III. Personal Relations. 


PART I. 
PERSONS. 


Sacrion 10. Minor, what. 
il. Adult, what. 
12, Unborn child, 


CIVIL CODE. $ 


Section 13. Persons of unsound mind. 
14, Custody of minors, etc. 
15. Power of minors. 
16. Contracts of minors. 
17. When minor may disaffirm. 
18. Cannot disaffirm contract for necessaries. 
19. Nor certain obligations, 
20. Contracts of persons without understanding. 
21. Contracts of other insane persons. 
22. Powers of persons whose incapacity has been adjudged. 
23, 24. Wrongs. 
25. Minors may enforce their rights. 
26. Indians. 


| . 
Sec. 10. A minor is a person under the age of twenty-one Defuition ot s 
minor. 
years. 


Sec. 11. All other persons are adults. Definition of an 
adult. 


Sec. 12. A child conceived, but not born, is to be deemed an Unborn chitd. 
existing person, so far as may be necessary for its interests in 
the event of its subsequent birth. — 


Sec. 13. Persons of unsound mind, within the meaning of Persons of va- 
° e3» e . . sound mind. 
this Cop, are idiots, lunatics and imbeciles. 


Sec. 14. The custody of minors and persons of unsound Custody of mi- 
mind is regulated by Part III of this Division. more, we 


Sec. 15. A minor cannot give a delegation of power. Powers of mi- 


nors. 
Sec. 16. A minor may make a conveyance or other contract contracts ot 


in the same manner as ary other person, subject only to his” 
power of disaffirmance under the provisions of this Title, and 
to the provisions of the Title on Marriage. 


Sec. 17. In all cases other than those specified by sections when mivor 
> . ° may Gisafirm. 
18 and 19, the contract of a minor may, upon restoring the con- 
sideration to the party from whom it was received, be disarm- 
ed by the minor himself, either before his majority, or within 
a reasonable time afterwards, or, in case of his death within 
that period, by his-heirs or personal representatives. 


Sec. 18. A minor, or a person of unsound mind of whatever cannot aisat- 

: . ° firm contract 
degree, cannot disaffirm a contract, otherwise valid, to pay the for necessaries. 
reasonable value of things necessary for his support, or for that 
of his family, entered into by him when not ander the care of 


& parent or guardian able to provide for him, 
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Sec. 19. A minor cannot disaffirm-an obligation, otherwise 
valid, entered into by him under the express authority or direc- 
tion of a statute. | 

Sec. 20. A person entirely without understanding has no 
power to contract, except in the case mentioned in section 18, 
unless expressly authorized by statute. 

Sec. 21. A person of unsound mind, but not entirely without 
understanding, may make a conveyance or other contract, be- 
fore his incapacity has been judicially determined, subject to 
rescission, as provided’ in the chapter on RESCISSION. 

Sec. 22. After his incapacity has been judicially determined, 
a person of unsound mind can. make no conveyance or other 
contract, nor delegate any power, nor waive any right, until 
his restoration to capacity is judicially. determined, But if 
actually. restored to capacity, he may make a will, though his 
restoration is not thus determined. 

Sec. 23. A minor, or a person of unsound mind, of whatever 
degree, is liable for a wrong done by him, in like manner with 
any other person. 

Sec. 24. A, minor, or person of unsound mind, cannot be 
subjected to exemplary damages, unless at the time of the act 
he was capable of knowing that it was wrongful. 

Sec. 25. A minor may enforce his rights by civi] action, or 
other legal proceedings, in the same manner as a person of full 
age, except that a guardian must be appointed to conduct the 
same. 

See. 26. Indians resident within this Territory have the 
same rights and duties as other persons; except that: 

1. They cannot vote or hold office; and that, 

2. They cannot grant, lease, or incumber Indian lands, ex- 
cept in the cases provided by special laws.. 


PART II. 


PERSONAL RIGHTS.. 


&zcrron 27. General personal rights, 
28. Defamation, what. 
29, Libel, what, 


CIVIL CODE, 


-Brcrion 30. Slander, what. 
31. What communications are privileged. 
32. Protection to personal relations 
33. Right to use force. 


Sec. 27. Besides the personal rights mentioned or recog- General perzen- 
nized in the POLITICAL Cops, every person has, subject to the 
qualifications and restrictions provided by law, the right of 
protection from bodily restraint or harm, from personal insult, 
from defamation, and from injury to his personal relations. 


Sec. 28. Defamation is effected by : Defamation, 
1. Libel; or, ; 
2. Slander. 5 


Sec. 29. Libel is a false and unprivileged publication by Livet, what. 
writing, printing, picture, effigy or other fixed representation 
to the eye, which exposes any. person to hatrel, contempt, rid- 
icule or obloquy, or which causes him to be shunned or avoided 
or which has a tendency to injire him in his occupation. 


Sec. 89. Slander is a fa'se and unprivileged publication, Sander, what 
sther than libel, which: 

1. Charges any person with crime, or with having been in- 
dicted, convicted or punished for crine ; 

- 2. Imputes in him the present existence of an infectious, - 
contagious or loathsome disease ; ; 

3. Tends directly to injure him in respect to his office, pro- 
fession, trade or business, either by i'nputing to him general 
disqualification in those respects which the office or other occu- 
pation peculiarly requires, or by imputing something with ref- 
erence to his office, profession, trade or business that has a 
natural tendency to lessen its profit ; 

4. Imputes to hin impotence or a want of chastity; or, 

- 5. Which, by natural consequence, causes actual damage. 


a 


Sec. 31. A privileged publication iš one made: ' ‘What cemmesi- 
. Ea _ Cations are 
1. Inthe proper discharge of an official duty ; prisilged. 


2. In testifying as a witness, in any proceeding authorized 
by law, to a matter pertinent. and material, orin reply toa 
question allowed by thé tribunal ; 

3. Ina communication, without malice, to a person inter- 
ested therein, by one who was also interested, or who stood in 
such a relation to the former as to afford a reasonable ground. 
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for supposing his motive innocent, or who was requested by 
him to give the information ; or, 

4. By a fair and true report in a newspaper, without mal- 
ice, of a judicial, legislative or other public official proceeding, 
or of anything said in the course thereof. 

Sec. 82. The rights of personal relation forbid : 

1. The abduction of a husband from his wife, or of a parent 
from his child; ` 

2. The abduction or enticement of a wife from her husband, 
of a child trom a parent, or from a guardian entitled to its cus- 
tody, or of a servant from his master ; 

3. The seduction of a wife, daughter, orphan sister, or ser- 
vant; and, : 

4. Any injury toa servant, which affects his ability to 
serve his master. 

Sec. 33. Any necessary force may be used to protect from 
wrongful injury the person or property of oneself, or of a wif 
husband, child, parent or other relative to the third degree, a 
ward, servant or master. 


PART III. 
PERSONAL RELATIONS, 


Tite I. Marriage. 
II. Parent and Child. 
III. Guardian and Ward. 
IV. Master and Servant. 


TITLE I. 
MARRIAGE. 


CHAPTER I. The Contract of Marriage. 
II. Divorce. 
III. Husband and wife. 


= CHAPTER I. 
THE CONTRACT OF MARRIAGE, 


CIVIL CODE, 7 


Argriciz I. Validity. 
II. Authentication. 


ARTICLE I. - 
VALIDITY. 


Suction 34. Definition of marriage. g 
35. Consent, how proved. l 
36. Persons capable of marriage. 
37. Consent must be given to a present marriage. 
* 38. Certain marriages incestuous, 
39. Certain marriages, when to be deemed void. 
40. Polygamy forbidden. ~ - 
4l. Conjugal rights, &c., not restored by pardon. 
42. Marriages of Indians. = 


43. Certain parts of Code not applicable. 
44, Promise of marriage. 


Sec. 34. Marriage is a personal relation, arising out of a Definition of 
civil contract, to which the consent of parties capable of mak- 
ing itis alone necessary. 


Sec. 35. Consent to a marriage may be manifested in any Content, how 
form, and may be proved like any other fact. proven. 


Sec. 36. Any unmarried male of the age of fourteen years persons capa- - 
ble of F arrisge. 
or apwards, and any unmarried female of the age of thirteen 
years or upwards, and not otherwise disqualified, is capable of 
consenting to marriage; subject however, to the provisions’ of 
section 54 of this Code. 


Sec. 37. The consent to a marriage must be to one com- Consent must 
mencing instantly, and not toan agreement to marry after~ preseat mar- 
wards. 

Sec. 38. Marriages between parents and children, ances- Certain mar- 

riages insesti- 
tors and descendants of every degree, and between brothers ous. 
and sisters of the half as well as of the whole blood, are incestu- 
ous, and void from the beginning; whether the relationship is 


legitimate or illegitimate. 

Sec. 89. If either party to a marriage is incapable of Con- certain mare 
sent for want of age or understanding, or is incapable from be deemee veié. 
physical causes, of entering into the marriage. state, or if the 
consent of either is obtained by fraud or force, the marriage is 

* - 
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void from the time its nullity is adjudged by a competent tri- 
bunal. 


Sec. 40. A subsequent marriage contracted by any person 
durirg the life of a former husband or wife of such person, 
with any person other than such fe-mer husband or wife, is 
illegal and void from the beginning, unless ; 

1. The former had been annulled or dissolved for some catse 
other than the adultery of such person ; or, 

2. Unless such former husband or wife had been finally sen- 
tenced to imprisonment for life; or, 

8. Unless such former husband or wife was absent, and not 
known to such person to be living, for the space of five suc- 
cessive years immediately preceding such subsequent marriage ; 
in whizh case the subsequent marriage is void only from the 
time its nullity is adjudged by a competent tribunal. 


Sec. 41. No pardon granted after the approval of this act, 
to any person sentenced to imprisonment for Tife in this Ter- 
ritory, restores such person to the rights of any pievious mar- 
riage, or to the guardianship of any issue of such marriage. 

Sec. 42. Indians contracting marriage according to the In- 
dian custom, and cohabiting as husband and wife, are lawfully 
married. 


Sec. 43. The provisións of other portions of this Code in 
relation to contracts and the capacity of persons to enter into 
them, have no application to the contract of marriage. 


Sec. 44. A promise of marriage is subject to the same rules 
as contracts in general, except that neither party is bound by a 
promise made in ignorance of the other’s want of personal 
chastity, and that either is released therefrom by unchaste con- 
duct on the part of the other. 


l 


ARTICLE. II. 


AUTHENTICATION. 


Szcrrion 45. Mode of authenticating marriages. 
46. Form of marriage. 
47, 48. Duties of the officer before whom a marriage is 
solemnized, 


CIVIL CODE. 9 


Sxrcrion 49, Certificate to be given to eiker contracting party, 
if desired, 
50. The certificate, 
51. The entry thereof. 
52. Authentication of the ‘certificate, 
53. Certificate, entry, &c., evidence, 


Sec. 45. For the purpose of authentication, according to Modeot suthes- 

the provisions of this article, a marriage must be solemnized in "tases. 

this Territory, in the manner herein preseribed, by one or more- 

of the fullowing persons, namely: Ministers of the gospel or 

priests of any denomination; mayors, recorders or aldermen 

of cities; judges of the county courts or justices of the peace; 

and, in case of Indians, also the peacemakers acting within 

their respective jurisdictions. s 


Sec. 46. No particular formis required upon a marriage, Form of 
but the parties must solemnly declare, in the presence of the 


person solemnizing the marriage, and of at least one witness, 
that they take each other as husband and wife. 


Sec. 47. The person solemnizing a marriage must ascér- Duties of the 
j officers befers 


tain, to his satisfaction : whom a mar- 
m riage is solemn- 
1. The identity of the parties; - ized. 


2. Their real and full names, and places of residence; 

8. That they are of sufficieut age to be capable of contract- 
ing marriage ; and, | 

4, The name and place of residence of the witness, or of two 
Witnesses, if more than orie is present. 


Sec. 48. The person solemnizing a marriage must enter the 
facts ascertained by him pursuant to the last section, and the 
date of the solemnization, in a book to.be kept by him for that 
purpose. 


kt 


a, 


Sec. 49. The person solemnizing a Marriage must furnish ceo 
to either party, on request, a certificate thereof, signed by him, Herr eery 
specifying: : 

1. The names and places of residence of the parties married ; 

2. That they were known to him, or were satisfactorily 
proved, by the oath ofa person known to him, to be the per- 
gons described in such certificate $ 

3. That he had ascertained that they were of sufficient age 
to contract marriage ; 


10 


The sertificate. 


The entry 
thereat. 


Authenticatien 
of the cere 
tifloatée 


Certificate, 
entry, Cy 
eridence. 


CIVIL CODE. 


4, The name and place of residence of the attesting witness 
ot of two witnesses ; ` 

5. The time and place of such marriage; and, 

6. That, after due inquiry made, there appeared to beno 
lawful impediment to such marriage, 

Sec. 50. The certificate mentioned in the last section may, 
within six months after the marriage, be filed with the clerk of 
the city or town where the marriage was solemnized, or where 
either of the parties reside, or the register of deeds of such 
county and when thus filed, must be entered in a book to be 
provided by such officer, in the alphabetical order of the 
name of each party, and in the order of time in which it is 
filed. 

Sec. 51. The entry required by the last section must 
specify : 

1. The name and place of residence of each party ; 

2. Fhe time and place of marriage ; 

8. The name and official station of the person signing the 
certificate; and, ` 

4. The time when the certificate was filed. 

Sec. 52. If a certificate of marriage is signed by a minister 
or priest, there must be indorsed or annexed, before filing, a 
certificate of a magistrate residing in the same county with the 
clerk, that the person by whom it is signed is personally known 
to such magistrate, and has acknowledged the execution of the 
certificate in his presence; or, that the execution of the cer- 
tificate, by a minister or priest of some religious denomination 
has been proved to the magistrate, by the oath ofa person 
known to him, and who saw the certificate executed. 

Sec. 58. A certificate of marriage, or the entry thereof, 
made as above directed, or a copy of the certificate or entry, 
duly certified, is presumptive evidence of the fact of the mar- 
riage. 


CHAPTER II. 


DIVORCE. 


ArTICLE I. Nullity. 
II. Dissolution. 
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' Arts IIl. Separation. 
IV. General Provisions. 


ARTICLE I. 


NULLITY. 


Section 54. Cases where marriages may be annulled. 
55. Application for a decision of nullity. 
56. Children of annulled marriage, 
57. Custody of children. 
58, Effect of judgment of nullity. 


Sec. 54. A marriage may be annulled for any of the fol- 
lowing causes, existing at the time of the marriage: 

1. That the party seeking to have the marriage annulled 
was under the age of legal consent; unless after attaining the 
age of consent, such party for any time freely cohabited with 
the other as husband or wife ; 

2. That the former husband or wife of either party was liv- 
ing, and the marriage with such former husband or wife was 
then in force; 

8. That the wife was under the age of fourteen years, and 
that the marriage was without the consent of the person having 
the legal charge of her person, and was a punishable offense on 
the part of the husband, and has not been followed by cohabi- 
tation, nor ratified by any mutual assent of the parties since 
the wife attained the age of fourteen years ; 

4, That either party was of unsound mind; unless such party, 
after coming to reason, freely eohabited with the other as hus- 
band or wife; 

5. That the consent of either party was obtained by fraud, 
unless such party afterwards, with full knowledge of the facts 
constituting the fraud, freely cohabited with the ether as hus- 
band or wife; 

6. That the consent of either party was obtained by force, 
unless such party afterwards freely cohabited with the other 
as husband or wife; or, 

7, That either party was, at the time of marriage, phyeleally 
incapable of entering into the married state; and such inca- 
pacity continues, and appears to be incurable. 


Cases where 
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Sec. 55. Within the time limited by law for the commence- 
meni of actions, application to ‘annul a marriage may be made: 

1. If for the cause that a former husband orgwife was living; 
by either party during the life of the other, or by such sa 
husband or wife; 

2. If for the cause of idiocy ; ; by any relative of the idiot, in- 
terested to avoid the marriage, during the life ofeither party ;. 

3. If for the cause of insanity other than idiocy; by any 
relative of the insane party interested to avoid the marriage, 
and at any time during such insanity, or after the death of the 
insane party in that condition, and during the life of the other 
party; or by the insane party after the restoration of reason ; 


4. If for the cause of fraud or force; by the injured party, 
or the parent or guardian of such party, or a relative of such 
party interested to avoid the marriage, during the life of either 
party ; 

5. If no application has been made by the party ora rela- 
tive, application may be made in any of the foregoing cases, at 
any time during the life of both parties, by a guardian of the 
insane or injured party, appointed by the court for the pur- 
pose ; _ 

6. If for the cause of physical incapacity; application can 
only be made by the injured party against the incapacitated 
party, and in all cases must be made within two years from the 
time of contracting the marriage ; 


T. If for the cause specified in subdivision 8 of section 54, by 
the wife only. 


Sec. 56. Where a marriage 13 annulled on the ground that 
a former husband or wife was living, and it is adjudged that. 
the subsequent marriage was contracted in good faith, and with. 
the full belief of the parties that the former husband or wife was’ 
dead, or where a marriage is annulled on the ground of insan-. 
ity, children begotten before the judgment must be specified in 
the judgment, and are entitled to succeed in the same manner 
as legitimate children to the estate of the parent, who, at the 
time of the marriage, was competent to contract. 


Sec. 57. The court must award the custody of the children: 
of a marriage annulled on the ground of fraud or force, to the 
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innocent parent, and may also provide for their education and 
maintenance out of the property of the guilty party. 


.- Sec. 58. A judgment of nullity of marriage rendered during =fect of juse- 
ment of mullite 

the life of the parties, is conclusive evidence of nullity; but if 
rendered after the death of either party to the marriage, it is 


conclusive only as against the parties to the action, and those 
claiming under them. 


I 


ARTICLE II. ~ 


DISSOLUTION. 


Becrion 59. Marriage, how dissolved. 
60. Diyorce for adultery. 


61, Cases in which divorce for adultery is denied. 
62, 63. Legitimacy of issue. 


64. When re-marriage is forbidden. 


Sec. 59. Marriage is dissolved : 
1. By the death or sentence to imprisonment for life of eith- 
er $ the parties; or 
2. By thejudgment of a competent tribunak.. 
Sec. 60. The dissolution of a marriage may, be adjudged, mo 
whenever adultery has been committed by husband’ or wife, in 
any of the following cases :. 
2. Where both husband-and wife were actual, hitini of this 
Territory at the time of the commission of the adultery ; 
2. Where the marriage took place within the Territory ; 
8. Where the injureďparty, at the timeof the commission of 
adultery, and at the commencement of the action, was an actual 


Marriage, how 
diesolved. 


‘inhabitant of this Territory ; 


4, Where the adultery was committed in this Territory, and 


the injured party, at the commencement of the action, was an 
actual inhabitant of this Territory. 


Sec. 61. Although the fact of adultery is established, 2 Cases in whics 


p ` d 
judgment of divorce may be denied : oo divorce for 


oe 
4328 i denied, 
1. Where the application for divorce was not made within 


five years after the discovery by the applicant of the adultery 
tharged; 


2. Where the adultery appears: to have been committed by 


lė 
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the procurement, or with the connivance of the party asking 
the divorce; 

3. Where the injured party has expressly forgiven the adul- 
tery charged, or has voluntarily cohabited with the guilty party 
as husband or wife, with full knowledge of the fact; and has 
ever since been treated by the latter party with conjugal kind- 
Ness ; OF, 

4, Where it appears that the applicant has also been guilty 
of adultery, without the procurement or connivance of the oth- 
er party. 

Sec. 62. When a divorce is granted for the adultery of 
the husband, the legitimacy of children of the marriage, begot- 
ten of the wife before the commencement of the action, is not 
affected. 


Sec. 63. When a divorce is granted for the adultery of the 
wife, the legitimacy of children begotten of her before the com- 
mission of the adultery is not affected; but the legitimacy of 
other children of the wife may be determined by the court, upon 
the evidence in the case. In every such case all children, be- 
gotten before the commencement of the action, are to be pre- 
sumed legitimate until the contrary is shown. 


Sec. 64. When a divorce is granted for adultery, the inno- 


“cent party may marry again during the life of. the other; but 


the guilty party cannot marry any person except the innocent 
party, until the death of the other. 


ARTICLE III. 
SEPARATION. 


Suction 65. When separation may be adjudged. 
66. Causes for separation. 
67. When denied. 
68. Relief may be adjudged in some cases where separa- 
tion is denied. 
69 Judgment of separation, when revoked. 


Sec. 65. A separation of husband and wife from bed and 
board, for life or for a limited time, may be adjudged for the 
causes mentioned in the next section: 
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1. When the husband and wife are both actual inhabitants 
of this Territory ; 

2. When the marriage took place within this Territory, and 
the applicantis an actual inhabitant at the time of the appli- 
cation; or, 

8. When the marriage did not take oles within this Terri- 
tory, but the parties have since been actual inhabitants of this 
Territory for at least one year, and the eypncenta is an actual 
inhabitant at the time of the application. 


Sec. 66. A separation of husband and wife may be ad- Senses ter 
judged for any of the following causes: ` 

1. Cruel treatment of one party by the other; 

2. Conduct on the part of one towards the other, rendering 
cohabitation unsafe or improper 3 or, 

8. Abandonment, accompanied by refusal to fulfill the obli- 
gations of husband or wife, as they are prescribed by the chap- 
ter on HUSBAND and WIFE. 


Sec. 67. Notwithstanding the existence of a cause for sepa- When denied. 
ration as declared in section 66, a judgment of separation may 
be denied, when it appears that the applicant has been guilty 
of a cause of divorce. 


Sec. 68. Though judgment of separation be denied, the petiot may be 


court may, in an.action for divorce, provide for the mainte- where tepara- 


nance of the wife and her children, or any of them by the hug- tis is denied. 


band, or out of his property. 


Sec. 69. A judgment for separation, whether for life, or for Judgment ot 


seperation, 


a limited period, may be at any time revoked, under such reg- When revcked. 


ulations as the court may impose, upon the joint application of 
the parties, with satisfactory evidence of their reconciliation. 


ARTICLE IV. 
GENERAL PROVISIONS. 


Seerron 70. Residence of wife. 
71. Expense of action. 
72. Orders respecting custody of children. 
73. Support of wife and children on diyorce or separation 
granted to wife. 
74. Security for maintenance and alimony. ` 
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T ERN Sec. 70. A wife who resides in this Territory at the time of 
applying for a divorce, under article II or IT], is to be deemed 
an actual inhabitant, though-her husband resides elsewhere. 


Rapense of Sec. T1. While an action for divorce is pending, the court 
may, in its discretion, require the husband to pay any money 
necessary to enable the wife to support herself or her children, 
or to prosecute or defend the action. | 


orders resrect- Sec. 72. In an action for divorce, the court may, before or 
sen Ee: after judgment, give such direction for the custody, care and 
education of the children of the marriage, as may seem neces- 
sary or proper, and may at any time vacate or modify the 


game. 
Support ef wife Sec, 73. Wherea divorce is granted for an offense of the 


snd children on 
tintion preasa husband, the court may compel him to provide for the mainte- 
ARS nance of the children of the marriage, and to make such suit- 
able allowance to the wife, for her support, during her life, or 
for a shorter period, as the court may deem just, having re- 
gard to the circumstances of the parties respectively ; and the 
court may from time to time modify its orders in these re- 


spects. 


Security ter Sec. 74. The court may require the husband to give reason- 
sad mimonye able security for providing maintenance, or making any pay- 


ments required under the provisions of this chapter, and may 
enforce the same by the appointment of a receiver, or by any 
other remedy applicable to the case. 


CHAPTER III. 
HUSBAND AND WIFE. 


Secriox 75. Mutual obligations of husband and wife. 
76. Rights of husband as head of the family. 
77. Duties ot husband to wife as to support. 
78. In other respects their interests separate. 
79. Husband and wife may make contracts. 
80. How far may impair their legal relation. 
81, Consideration. 

82. May be joint tenants, ete. 
83. Neither answerable for the acts of the other. 
84. Support of wife. 

85. Abandonment of husband by the wife, 


ee oe r e 
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Sec, 75. Husband and wife contract towards each other Mutual cbtisa- 


obligations of mutual respect, fidelity and support. ac | Baad wile: 
Sec. 76. The husband is thehead of the family. He may Rishts of hus- 


band as head ef 
choose any reasonable place or mode of-living, and the wife ty 


must conform thereto. 


: 1 wifa Duties of 
Sec. 77. The husband must support himself and his wife poe aed eile 
out of his property or by his labor. If he is unable to do so, ** tO svPport. 
she must assist him so far as she is able. 
: © ae à é i “Jn other ree - 
Sec. 78. Except as mentioned in section TT, neither hus- sp-ets their 
i ; 5 | interests 
band nor wife has any interest in the property of the other, separate 


but neither can be excluded from the other’s dwelling. 


Sec. 79. Either husband or wife may enter into any en- ait ee take 
. : R , contracts, 
gagement or transaction with the other, or with any.other per- 
son, respecting property, which either might if unmarried ; 
subject, in transactions between themselves, to the ger ral 
rules which control the actions of persous occupying confi- 
dential relations with each other, as defined by the Title on 
TRUSTS. 
7 . . H fe 
Sec. 80. A husband and wife cannot by any contract with impair their 
° . logal relations. 
each other alter their legal relation, exeept that they may 
agree to an immediate separation, and may make provision for 
the support of either of them and of their children during such 
separation. 
Consideration. 


See. 81. The mutual consent of the parties is a sufficient 


consideration for such an agreement as 1s mentioned in the last 
Bection. 


joint 
Sec. 82. A husband and wife may hold real or personal temut ote. 
property together, jointly or in common. 


z . . . > Neither answer- 
Sec. 83. Neither husband ner wife, as such, is answerable able for theacts 


of the other, 
for the acts of the other. 


Sec. 84. If the husband neglects to make adequate pro- Sypport of 
vision for the supportof his wife, any other person may, in 
good faith, supply her with articles necessary for her support, 


< andrecover the reasonable value thereof from the husband. 


Sec. 85. If the wife abandons the husband he is not Hable ue 


| for her support until she offers to return, unless she was justi- the wife, i 
| fed, by his misconduct, in abandoning him. 


e 
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TITLE II. 


PARENT AND CHILD. 


CHAPTER I. By birth. 
II. By adoption. 


CHAPTER I. 


CHILDREN BY BIRTH, 


Szcriox 86, Legitimacy of children born in wedlock. 
87. Legitimacy of children born out of wedlock. 
88. Who may dispute the legitimacy of a child. 
39. Obligation of parents for the support and education 
of their children. 
90, Custody of legitimate child. 
91, Custody of an illegitimate child. ` | 
92, Allowance to parent, | 
93. Parent cannot control the property of child, 
94. Remedy for parental abuse. 
95. When parental authority ceases. | 
96. Remedy when a parent dies without providing for | 
the support of his child. 
97. Reciprocal duties of parents and children in main- 
taining each other. 
98. When a parent is liable for necessaries supplied to | 
a child. 
99. When a parent is not liable for support furnished | 
his child, 
100, Husband not bound for the support of his wife’s | 
childien by a former marriage. | 
101. Compensation and support ofadult child. 
102. Parent may relinquish services and custody of child 
103. Wages of minors. | 
104. Right of parent to determine the residence of child 
105. Parent not liable for acts of child, 
106. Wife in certain cases mey obtain custody of mino 
children, | 


Sec. 86. All children born in wedlock are presumed to, 
legitimate. | 
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Sec. 87. All children of a woman who has been married, 
born within ten months after the dissolution of the marriage, 
are presumed to be legitimate. But if during such period she 
marries again, and afterwards has a child, it is presumed to be 
her legitimate offspring*\by the second husband. 


Sec. 88. The presumption of legitimacy can be disputed only 
by the husband or wife, or the descendant of one or both of 
them. Illegitimacy, in such case, may be proved like any oth- 
er fact. 


Sec. 89. The parent entitled to the custody of a child must 
give him support and education suitable to his circumstances. 
If the support and education which the father of a legitimate 
child is able to give are inadequate, the mother must assist him 
to the extent of her ability. i 


Sec. 90. The father of a legitimate unmarried minor is en- 
titled to its custody, services and earnings; but he cannot 
transfer such custody or services to any -other person, except 
the mother, without her written consent, if she is living and 
capable of consent. If the father is dead, or is unable, or re- 
fuses to take the same, or has abandoned his family, the mother 
is entitled thereto. 


Sec. 91. The mother of an illegitimate unmarried minor is 
entitled to its custody, services and earnings. 


Sec. 92. The district court may direct an allowance to be 
made toa parent ofa child, out of its preperty, for its past or 
future support and education, on such conditions as may be 
proper, whenever such direction is for its benefit. 


Sec. 98. The parent, as such, has no control over the prop- 
erty of the.child. 


Sec. 94. The abuse of parental authority is the subject of 
judicial cognizance in a civil action brought by the child, or by 
its relative within the third degree, or by the supervisor of the 
. town where the child resides; and when the abuse is establish- 
ed, the child may be free from the dominion’of the parent, the 
parent punished, and the duty of support and education en- 
forced. 


Nec. 95. The authority of a parent ceases: 
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1. Upon the appointment by a court of a guardian of the per- 
son Ae the child; 

. Upon the marriage of the child; or, 

3, Upon its attaining majority. 

See. 96. If a parent chargeable with the support of a child 
dies, leaving it chargeable to the town, and leaving an estate 
sufficient for its support, the supervisor of the town may claim 
provision for its support from the parent’s estate by civil action, 
and for this purpose may have the same remedies as any credi- 
tor against that estate, and against the heirs, devisees and next 
of kin of the parent. | 


Sec. 97. It is the duty of the father, the mother, and the chil- 
dren, of any poor person who is unable to maintain himself by 
work, to maintain such person to the extent of their ability.— 
The promise of an adult child to pay for necessaries previously 
furnished to such parent is binding. 


Sec. 98. Ifa parent neglects to. provide articles necessary 
for his child who is under his charge, according to his circum- 
siances, a third person may in good faith supply such neces- 
saries, and recover the reasonable value thereof from the par- 
ent, 

Sec. 99. A parent is not bound to compensate the other pa- 
rent/or a relative for the voluntary support of his child without 
an agreement for compensation, nor to compensate a, stranger 
for the support of a child who has abandoned the parent with- 
out just cause. 


Sec. 100. A husband is not bound to maintain his wife's 
children by a former husband; but if he receives them into his 
family and supports them, it is presumed that he does so as a 
parent, and where such is the case, they are not liable to hi 
for their support, nor he to them for their services. l 


See. 101. Where a child, after attaining majority, continues 
to serve and to be supported by the parent, neither party is en- 
titled to compensation, in the absence of an agreement there- 
for. l , 

Sec. 102. The parent, whether solvent or insolvent, may re- 
linguish to the child the right of controlling him and receiving 
his earnings. Abandonment by the parent is peas evi~ 
dence of such relinquishment. 


y 
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Sec. 103. The wages of a minor employedin service may be 
pad to him, unless, within thirty days after the commencement 
of the service, the parent or guardian entitled thereto gives the 
employer notice that he claims such wages. 


Sec. 104. A parent entitled to the custody of a child has a 
right to change his residence, subject to the power of the district 
court to restrain a removal which would prejudice the rights or 
welfare of the child. 


Sec. 105. Neither parent- nor child is answerable, as such, 
for the act of the other. 


Sec. 106. When a husband and wife live in a state of separ- 
ation, without being divorced, any court or officer of competent o 
jurisdiction, upon application of the wife, if she isan inhabitant 
of this Territory, may grant the proper writ to inquire into the 
custody of any minor unmarried child of the marriage, and may 
award the custody of the child to either party for such time, 
and under such regulations, as the case may require. The de- 
cision of the tribunal is to be guided by the rules prescribed in 
ection 127. 


CHAPTER IL. 


ADOPTION. 


kd 


Sxction 107. Child may be adopted. 
108. Who may adopt. 
109. Consent of wife necessary. 
110, Consent of child’s parents. 
111. Consent of child, 
112, Proceedings on adoption. 
113. Judge’s order, 
114, Effect of adoption, 
115. Effect on former relations of child. 
116. Adoption of illegitimate child, 


Sec. 107. “Any minor child may be ad ar by any adult 


erson, in the cases, and subject to the rules, prescribed in 
; ) J ad i 
this chapter. 


Sec. 108. The person adopting a child, must be at least 
twenty years older than the person adopted. 


Sec. 109. A married man, not lawfully separated from his 
wife, cannot adopt a child without the consent of his wife. 
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Consent of aeg Sec. 110. A legitimate child cannot be adopted without the 

consent of its parents, if living, nor an illegitimate child with- 
out the consent of its mother, if living, except that consent 18 
not necessary from a father or mother deprived of civil rights, 
or adjudged ‘guilty of adultery, or of cruelty, and for either 
cause divorced, or adjudged to bean habitual drunkard, or 
who has been judicially deprived of the custody of the child, 
on account of cruelty or neglect. 


7s 
p 


gE oa : f 
Oe i Sec. 111. The consent of a child, if over the age of twelve 
4 years, is necessary to its adoption. 


R on Sec. 112, The person adopting a child, and the child 
adopted, and the other persons whose consent is necessary, 
must appear before the probate julge of the county where the 
person adopting resides, and the necessary consent must there- 
upon be signed, andan agreement be executed by the person 
adopting, to the effect that the child shall be adopted, and 
treated in all respects as his own lawful child should be treated. 


a 


pads eie Order Sec. 118. The probate judge must examine all..persons 
appearing before him pursuant to the last section, each sepa- 
rately, and if satisfied that the interests of the child will be 
promoted by the adoption, he must make an order declaring 
that the child shall thenceforth be regarded and treated in all 
respects as the child of the person adopting. 


oe. Sec. 114. A child, when adopted, takes the name of the 
person adopting, and the two thenceforth sustain towards each 
other the legal relation of parent and child, and have all the 
rights, and are subject to all the duties, of that relation. 

Bffect on former Sec, 115. The parents of an adopted child are, from the 

eae time of the adoption, relieved of all parental duties towards and 
of all respousibility for the child so adopted, and have no right 


over it. 
Adoption of s Stima ; : - 
D Sec. 116. The father of an legitimate child, by publicly 
epua, acknowledging itas his own, receiving it as such, with the con- 


sent of his wife, if he is married, into his family, and other- 
wise treating it as if it were a legitimate child, thereby adopts 
it as such: and such child is thereupon deemed for all purpo- 
ses legitimate from the time of its birth. The foregoing pro- 
visions of this chapter do not apply to such an adoption. 
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TITLE III. 


GUARDIAN AND WARD. 


Luction 117. Guardian, bhat. 
J18. Ward, what. 
119. Kinds of guardians, 
120. General guardian, what. 
121. Special guardian, what. 
122. Appointment by parent. - 
123. No person guardian of estate without appointment. 
124, 125. Appointment by court, 
126. Jurisdiction. 
127, Rules for awarding custody of minor. 
128. Powers of guardian appointed by court. 
129, Duties of guardian of the person, 
130. Duties of guardian of estate. i 
131. Relation confidential, 
132. Guardian under direction of court, - 
133. Death of a joint guardian. 
134. Removal of guardian, | 
135, Guardian appointed by parent, how superseded. - 
136. Guardian appointed by court, how superseded. 
137. Release by ward. 
138, Guardian’s discharge, 
139, Insane persons. 7 
Sec. 117. A guardian is a person appointed to take care of Guardian, what. 
the person or property of another. 


Sec. 118. The person over whom, or over whose property, Ward what. 
a guardian is appointed, is called his ward. 


Sec. 119. Guardians are either: Kinds of 
guardiaus. 

1. General; or, 

2. Special. i 

Sec. 120. A general guardian is a guardian of the person, General guar- 
or ofall the property ofthe ward within this Territory, or of 
both. 

Sec. 121. Every other is a special guardian. f Special guar- 


Sec, 122. A guardian of the person of a child born, or like- Appointment èy , 
ly to be born, may be appointed, by will, or by deed, to take ` 
effect upon the death of the parent appointing: 

1. If the child is legitimate, by the father, with the written 


pr, 
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2 


consent of. the mother; or by either parent, ifthe other is 


dead, or incapable of consent ; 
2. If the child is illegitimate, by the mother. 


Sec. 123. No person, whether a parent or otherwise, has 
any power as guardian of property, except by appointment as 
hereinafter provided. 

Sec. 124. A guardian of the person or property, or both, 
ofa percon residing in this Territory, who is a minor, or of un- . 
sound mind, may be appointed in all cases by the district court, 
when there isno such guardian, and by a judge of probate-in 
the cases provided by, law. 

pec. 125. A guardian of the property within this Territory 
of a person not residing therein, who is a minor, or of un- 
sound mind, may be apoginced T the district court. 

Sec. 126. In all cases, the court first making the appoint- 
ment ofa guardian has exclusive jurisdiction to appoint and 
control him, exceptin case of a removal pursuant to section 
13-4. 

Sec. 127. In awarding the custody of a minor, or in ap- 
pointing a general guardian, the court or officer is to be 
guided by the following considerations: 

1. By what appears to be for the best interest of the child, 
in respect to its temporal and its mental and moral welfare ; 
and if the child is of a sufficient age to form an intelligent 
preference, the court may consider that preference in deter- 
mining the question ; 

2, As between parents adversely claiming the custody or 
guardianship, neither parentis entitled to it as of right, but, 
other things being equal,if the child is of tender years, it 
should be given to the mother; if it is of an age to require ed- 
ucation and preparation for labor or business, then to the 
father ; 

8. Of two persons equally eligible in other respects, prefer- 
ence is to be given as follows: 

(1.) To a relative ; 

(2.) To one who was indicated by the wishes of a de- 
ceased parert ; 

(8.) To one who already starfds in the position ofa 
trustee of a fund to be applied to the child’s support. 


el pe A eoa wed eer AAT TALON, Ct SEEMED T E 
AE menemene AEN EEEE WEA eee 


aoe SOR aiaia aiai anaitoa ae ee 
op oi ote is ROSS 


CIVIL CODE. 25 


Sec. 128. A guardian appointed by a court has power over Powers of 


guardian 
the person and property of the ward, unless otherwise order- sppomted by 


ed. 


Sec. 129. A guardian of the person is charged with the cus- Duties of 


guardian of 


tody of the ward, and must look to his support, health and ed- the person. 


“ucation. He may fix the residence of the ward at any place 


within the Territory, but not elsewhere, without permission of 
the court. 


Sec. 130. A guardian of the property must keep safely the pnties of 
. guardian of 

property of his ward. He must not suffer any sale, waste or de- estate. 
struction of the real property, but must maintain the inheri- 

tance, its buildings and appurtenances, out of the moneys of 

the estate, and deliver the same te the ward at the close of his 
guardianship, in as good condition as he received them; inevi- 

table decay and injury only excepted. 


Sec. 131. The relation of guardian and ward is confidential, Relation 
and is subject to the provisions ef the Title on Trust. 


Sec: 132. In the management and disposition of the person Guardian sauder 


or property committed to him, a guardian may be regulated and court. 
controlled by the court. 


Sec. 133. Qn the death of one of two or more joint guar- Death of a feint 
š ; í ; i f guardian. 
dians, the power continues to the sarvivor, until a further ap- 
pointment is made by the-court. 


Sec. 134. A guardian may be removed by the district or pro- rao 
bate court for any of the following causes : 
. For abuse of his trust ; 
. For. continued failure to perform its duties ; 
. For incapacity to perform its duties ; i 
. For gross immorality ; 
5. For having an interest adverse to the faithful perform- 
ance of his duties ; 
6. For awal from the Territory ; 


T. In the case of a guardian of the property, for insolvency ; 
or, 


1 
2 
3 
4 


8. When it is no longer proper that the ward should be un- 
der guardianship. : 
Sec. 185. The power of a guardian appointed by a parent is Guardian 


appointed by 
superseded: , parent; how 
superseded. 
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1. By his removal, as provided by section 134; 
2. In the case of a female ward, by her marriage} Or, 
8. By the ward’s attaining majority. 


Sec, 136. The power of a guardian appointed by a court is 
superseded only : 

1. By the order of the court ; or, 

2, If the appointment was made solely because of the ward’s 
minority, by his attaining majority. 

Sec. 187. After a ward has come to his majority, he may 
settle accounts with his guardian, and give him a release, which 
is valid ifobtained fairly and without undue influence. 


Sec. 188. A guardian appointed by a court is not entitled . 
to his discharge until one year after the ward’s majority. 


Sec. 189..A person of unsound mind may be placed in an 
asylum for such persons, upon the order of the probate judge of 
the county in which he resides, as follows: 

1. The judge must be satisfied, by the oath of two reputable 
physicians, that such person is of unsound mind, and unfit to 
be at large; 

2. Before granting the order, the judge must examine the 
person himself, or if thatis impracticable, cause him to be ex- 
amined by an impartial person ; 

3. After the order is granted, the person alledged to be of 
unsound mind, his or her husband or wife, or relative to the 
third degree, may demand an investigation before a jury, whith 
must be conducted in all respects as under an inquisition of lu- 
nacy. i 


TITLE IV. 


MASTER AND SERVANT. 


Section 140. Who may bind themselves as apprentices, 
-141, Who to consent to such binding. 
142, Parent or guardian, when liable for breach of inden- 
ture. j 
143. Pauper children may he bound. to seryice, 
144. Special provision as to Indian children. 
145. Age of infants to be inserted in indentures, 
146, Pecuniary consideration to be inserted, 
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Sxcrion 147. Special agreement to. be inserted in certain cases, 

148, Certain indentures, where to be filed. 

149, 150. Indentures by foreigners, being minors. 

151. How assigned. 

152. Indentures, when invalid. 

153, County overseers to be guardians of servants, - 

154. Penalty on apprentices absenting themselyes from 
service. 

155. No servant or apprentice bound by any restriction 
as to time and place where he shall work when free, 

156, 157. When the executor or administrator of a deceas- 
ed master may assign a contract of service, 

158. Assignment by court. 


Sec. 140. Male minors, and unmarried females under the Who may hwi 
age of eighteen years, with the consent of the persons or off- *PP*eRtcts- 
cers hereinafter mentioned, may bind themselves, by a writing 
called an indenture, as fully as if they were of age, to serve as 
clerks, apprentices or servants, in a particular calling, until 
majority (except in the case of females, who cannot bind them- 
selves further than until the age of eighteen), or for any shorter 


time, 


Sec. 141. Consent to an indenture of apprenticeship must Popea 
be given by certificate at the end thereof, or indorsed thereon, 
signed ; l 
1. By the father and mother of the apprentice; 
2. If the father lacks capacity to consent, or has abandoned 
or neglected to provide for the family, or is dead, and no testa- 
mentary guardian ot executor has been appointed by him, with 
power under the will to bring up the child to a calling, and a 
certificate of such fact is indorsed on the indenture by a justice 
of the peace of the county, then by the mother; 


8. If the father is dead, and such guardian or executor has 
been appointed by him, then by such guardian or executor ; 
4, Ifthe mother is dead, or lacks capacity to consent, then 
. by the father; l 
5. İf there is no parent of capacity to consent, and no such 
executor, then by the guardian ; or, 
6. If there is no such parent, executor or guardian, then by 
the officers of the poor of the town or county, or by any two - 
justices of the peace of the county, or by the probate judge, A i 
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Sec. 142. A parent, executor or guardian, consenting to an 
indenture, is not liable for a breach thereof by the apprentice, 
unless the indenture or consent expresses an intention to bind 
him therefor. 


Sec. 143. Any child who is chargeable, or whose parents 
are chargeable, to a county, town, or city poor house, or who 
is in such poor house, may be bound to service until attaining 
twenty-one j ears, or if a female, until attaining eighteen years, 
by the officers of the poor of such county, town or city, as ef- 
fectually as by the child himself with the parents’ consent; but 
such binding, by the officers of a county or city, must be with | 
the consent, in writing, of two justices of the peace of the county, 
or of the mayor, recorder and alderman of the city, or any two 
of them. 


Sec. 144. No child of an Indian woman can be bound, under 
this Title, except in the presence, and with the consent of a jus- 
tice of the peace; and his certificate of consent must be filed 
with the probate judge of the county, where the indenture is 
executed. 


Sec, 145. Inevery indenture of apprenticeship the age of 
the apprentice must be stated, and such statement is presump- 
tive evidence thereof; and before an officer executes an inden- 
ture, or consents thereto, he must inform himself of the age of 
the apprentice. 


Sec. 146. If there is any pecuniary consideration for an in- 
denture of apprenticeship on either part, it must be stated 
therein. 


Sec. 147. The indenture of an apprentice, executed by 
officers of the poor, must bind the master to cause him to be 
taught reading, writing and the general rules of arithmetic, 
and to give him anew bible at the expiration of his term of - 
service. 


Sec. 148. Every offcer executing an indenture of appren- 
ticeship must file a counterpart thereof with the probate judge 
of the county in which he is an officer. 


Sec. 149. An immigrant minor may bind himself to ser- 
vice, until he attains majority, or for a shorter term, in such 
manner as maybe prescribed by thelaw of the country in 
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which the contract is made. Ifthe indenture is made for the 
purpose of enabling him to pay his passage to this country, 
it may be for the term of one year, although such term extends 
beyoud his majority; but in no case for a longer.term. 


Sec. 150. Every ingenture under section 149 must be ac- 1% 
knowledged by the minoron a private examination before a 
mayor, recorder, or alderman ofa city, or a justice of the peace 


and a certificate of the acknowledgment must be indorsed upon 
the indenture. - 


Sec. 151. The master, under an indenture specified in sec- How assigned. 
tion 149, may assign it, by writing indorsed thereon, and with 


the approval, also indorsed, ofa magistrate mentioned in sec- 
tion 150. 


Sec. 152. No indenture or contract for the service of an cl ed 
7 È she : j when invalid. 
apprentice is binding upon him, unless made as hereinbefore 
prescribed. 


Sec, 153. The county overseer of the poor, and the over- County 
superintendents 


seers of the poor of cities and towns, must see that every ap- 2nd overseers 


prentice or other servant in their respective counties, cities or “ “*¥°"* 
towns, is properly treated, and thatthe terms of the contract 
are fulfilled in his favor; and itis their duty to redress any 


grievance of such persons in the manner prescribed by law. 


Sec. 154. Ifan apprentice, for whose instruction the mas- Ferau'y on 


; ; $ : ; absenti 
ter receives no pecuniary compensation, willfuily absents him- themselves 


self from service without leave, he may be compelled to serve “°™ oar 
double the time of such absence, untess he makes satisfaction 

for the injury; but such additional term of service cannot ex- 

tend more than three years beyond the original term. 


Sec. 155. No person may accept from an apprentice or ser- {iseniice 
bound by any 


vant, an agreement, oath or promise not to exercise his voca- restriction as 


: . : tv tine and 
tion in any particular place; nor may any person exact from piace shero ho 

; e a Ea . shali Work 
an apprentice or servant, any consideration for exercising his when free. 


vocation in any place after his term of service has expired. 


Sec. 156. Any consideration exacted contrary to the last °°" 
section, may be recovered back with interest, and every person 
accepting such agreemené or exacting such’ consideration, is 


liable to the apprentice or servant in. a penalty of one hundred 
dollars, 
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When the Sec. 157. The executors or administrators of the master of 


executor or 


uiministrator 7 . 
uiministrator any apprentice bound by officers of the poor, may assign the 


mastermay indenture, with the written corsent of the apprentice, acknowl- 


assign a con- 


tract uf service, edged before 2 justice of the peace. 


Assignment by Sec, 158. If an apprentice refuses consent to an assignment 
under the last section, the probate or district court may au- 
thorize such assignment without his consent, upon application 
after fourteen days’ notice to the apprentice, or to his parents 
or guardian, if he has any in the county. 


DIVISION SECOND. 
_PROPERTY. 


PART I. Property in General. 
II. Real, or Immovable Property. 
III. Personal, or Movable Property. 
IV. Acquisition of Property. 


PART I. 


PROPERTY IN GENERAL, 


Titty I. Nature of Property. 
II. Ownership. 


II. General Definitions. 


TITLE I. 


NATURE OF PROPERTY, 
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Sxction 159, Property, what. 
160. In what property may exist. 
161, Wild animals, 
162, Real and personal. 
163. Real property. 
164. Land. 
165. Fixtured 
166. Appurtenances, 
167, Personal property. 


Sec. 159. The ownership of a thingis the right of one or Property, what, 
more persons to possess and use it to the exclusion of others. 
In this Code, the thing, of which there may be ownership, is oat 
called property. 


Sec. 160. There may be ownership of all inanimate things Ta aay oi ont 
which are capable of appropriation, or of manual delivery; of 
all domestic animals; of all obligations; of such products of 
labor or skill, as the composition of an author, the good will 
of a business, trade-marks and signs, and of rights created or 


granted by statute. 


Sec. 161. Animals wild by nature are the subjects of own- Wild animais, 
ership while living, only when on the land of the person claim- 
ing them, or when tamed, or taken and held in possession, or 
disabled and immediately pursued. 


Sec. 162. Property is either: Real and 
e i ptróicoisi. 
1. Real or immovable; or, 


2. Personal or movable ; 
Sec. 163. Real or immovable property consists of : Real property. 


1. Land; 
2. That whieh is affixed to land; and, 
3. That which is incidental or appurtenant to land. 


Sec. 164. Land is the solid material of the earth, whatever 1*4 
may be the ingredients of which it is composed, whether soil, 
rock, or other substance. 


Sec. 165. A thing is deemed to be affixed toland when it is Fixtsre. 
attached to it by roots, as in the case of trees, vines or shrubs ; 
or imbedded in it, as in the case of walls; or permanently rest- 
ing upon it, as in the case of buildings; or permanently attach- 
ed to what is thus permanent, as by means of nails, bolts or 
screws, 


f 
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Appurtonances, Sec, 166. A thing is deemed to be incidental or appurten- 
ant to land, when it is by right used with the land for its bene- 
fit; as in the case of a way, or watercourse, or of a passage for 
light, air or heat from or across the land of another. 


thie! Sec. 167. Every kind of property that is not real is per- 
gonal. 
TITLE I, 
OWNERSHIP. 


CHAPTER I. Owners. 
II. Modifications of ownership. 
III. Rights of owners. 


IV. Termination of ownership. 


CHAPTER I. 
OWNERS. 


Section 168. Owner. 
169. Property of the state. 
170. Who may own property. 


owners. Sec. 168. All property has an owner, whether that owner is 
the state, and the property public, or the owner an individual, 
and the property private. The state may also hold property 
as a private proprietor. 


Praparty ofthe Sec. 169. The state is the owner of all land, below high wa- 

ter mark, bordering upon tide water ; of all land below the wa- 

ter of a lake or stream which constitutes an exterior boundary 

- of the state; of all property lawfully appropriated by it to ita 

own use; of all property dedicated to the state, and of all pro- 
perty of which thereis no other owner. 


Bile er at Sec. 170. Any person, whether citizen or alien, may take 
and hold property, real or personal. 
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- CHAPTER IL. 


MODIFICATIONS OF OWNERSHIP. hae 


ÅRTICLE I. Interests in property. 
II. Conditions of ownership. 
Jil. Restraints upon alienation, 
IY. Accumulations, 


“ARTICLE I. | 


INTERESTS IN PROPERTY. 


Section. 171. Ownership, absolute or qualified. 
172. When absolute. ` 
173. When qualified. i 
174. Several-ownership, what. 
175. Ownership of several] persons, 
176. Joint interest, what. 
177. Partnership interest, what. 
178. Interest in common, what. 
179. What interests are in common.. 
180. Interests as to time. ` - 
181. Present interest, what. 
¥82. Future interest, what. 
183. Perpetual interest, what. 
184. Limited interest, what. 
185, Kinds of future interests. 
186. Vested interests. _ 
187. Contingent interests, 
188. Two or more future interests. 
189. Certain future interests not to be void. 
190. Posthumous children. 
191, 192. Qualities of expectant estates. — 
193, 194. Interests in real property. 
195. What future interests are recognized. 


Sec. 171. The ownership of property is either : | Ownership, 
1. Absolute ; or, qualified, 


2. Qualified. 


Sec. 172. The ownership of property is absolute, when a when absolute 
single person has’ the absolute dominion over it, and may use 
it or dispose of it according to his pleasure, subject only to gen- 


eral laws. . 
_ 8 
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Sec. 173. The ownership of property is qualified: 

1. When it is shared with one or more persons ; 

2. When‘the time of enjoyment is deferred or limited; or, 

8. Wher the use is restricted. 

Sec. 174. The ownership of property by a single person is 
designated as a sole or several ownership. 

Sec. 175. The ownership of property by several persons is 
either : 

1. Of joint interests ; 

2. Of partnership interests; or, 

5. Of interests in common. 

Sec. 176. A joint interest is one owned by several persons 
in equal shares, by a title created by a single will or transfer 
which confers a right of survivorship. 

Sec. 177. A partnership interest is one owned by several 
persons, in partnership, for partnership purposes. 

Sec. 178. An interest in common is one owned by several 
persons, not in joint ownership or partnership. 

Sec. 179. Every interest-created in favor of several persons 
in their own right, including. husband and wife, is an interest 
in common, unless acquired by them in partnership, for part- 
nership purposes, or unless declared in its creation, expressly 
or by necessary implication, tobe a joint interest, with a right 
of survivorship. 

Sec. 180. In respect to the time of enjoyment, an interest 
in property is either: 

1. Present or future; and, 

2. Perpetual or limited. 

Sec. 181. A present interest entitles the owner to the imme- 
diate possession of the property. 

Sec. 152. A future interest entitles the owner to the posses- 
sion of the property only at a future period. 

Sec. 183. A perpetual interest has a duration equal to that 
of the property. 

Sec. 184. A limited interest has a duration less than that of 
the property. i 

Sec. 185. A future interest is either: 
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1. Vested; or, 
2. Contingent. 


v 


Sec. 186. A future interest is vested, when there is a person 
in being, who would have a right, defeasible or indefeasible, to 
the immediate possession of the property, upon the ceasing of 
the intermediate or precedent interest. 


Sec. 187. A future interest is contingent, whilst the person 
in whom, or the event upon which, it is limited to take effect, 
remains uncertain, 

Sec. 183. Two or more future interests may be created to 
take effect in the alternative, so that if the first in order fails 
to yest, the next in succession shall be substituted for it, and 
take effect accordingly. 

Sec. 189. A future interest is not void merely because of 
-the improbability of the contingency on which it is limited to 
take effect. 


Sec: 190. When a future interest is limited to successors, 
heirs, issue or children, posthumous children are entitled to 
take in the same manner as if living at the death of their 
parent. 

Sec. 191. Future interests pass by succession, will and 
transfer, in the same manner as present interests, 


Sec. 192. A mere possibility, such as the expectancy of an 
heir-apparent, is not to be deemed an interest of any kind. 


Sec. 193. In respect to real or immovable property, the in- 
terests mentioned in this chapter are denominated estates, and 
are specially named and classified in Part II of this Division. 


Sec. 194. The names and classification of interests in real 
property have only such application to interests in personal 
property as is in this Division of the Code expressly provided. 


Sec. 195. No future interest in property is recognized by 
` thelaw, except such as is defined in this Division of the Code. 


ARTICLE II. 


CONDITIONS OF OWNERSHIP. 
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Section 196. Fixing the time of enjoyment. 
197. Conditions. 
198. Certain conditions precedent, void. 
199, Conditions restraining marriage, voit. 
200, Conditions restraining alienation, void: 


Sec. 196. The time when the enjoyment of property is to 
begin or end may be determined by computation, or be made to 
depend on events. In the latter case, the enjoyment is said to 
be upon condition. 


Sec. 197. Conditions are precedent or subsequent. The 
former fix the beginning, the latter the ending of the right. 


Sec. 198. Ifa condition. precedent requires the perform- 
ance of an act wrong of itself, the instrument containing it is 
so far void, and the right. cannot exist. If it requires the per- 
formance of an act not wrong of itself, but otherwise unlawful, 
the instrument takes effect and the condition is void. 


Sec. 199. Conditions imposing restraints upon marriage, 
except upon the, marriage of a minor, or of the widow of the 
person by whom the condition is, imposed, are void; but this 
does not affect limitations where the intent was, not to forbid 
marriage, but only to give the use until marriage. 


Sec. 200. Conditions restraining alienation, when repug- 
nant to the interest created, are void. 


ARTICLE III. 


RESTRAINTS UPON ALIENATION.. | 


Section 201. How long it may be suspendéd, 
202. Future interests void, which suspended: power of’ 
alienation. 
203. Restriction on qualification of enjoyment. 


Sec. 201. The absolute power of alienation cannot be sus- 
pended by any limitation or condition whatever, for a longer 
period than during the continuance of not more than two lives 
in being at the creation of the limitation or condition, except 
in thesingle case mentioned in section 229. 
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Sec. 202, Every future interest is void in its creation which, Fatureinterests 
by any possibility, may suspend the absolute power of alien- Suspend-4 pow- 
ation for a longer period thanis prescribed in this chapter. 

Sach power of alienation is suspended when there are no per- 
sons in being by whom an absolute interest in possession can 


be conveyed. 4 


Sec. 203. The restrictions upon the power to affix qualifi- Restriction on 
qualification of 


cations to the of enjoyment shall be such only as are provided enjoyment. 
by.the laws of this Territory. 


ARTICLE TV. 
ACCUMULATIONS. 


‘Szction 204. Dispositions of income. 
205. Accumulations, when void, 
206. Accumulation of income, 
207. Other directions, when void in part. 
208. Application of income to support, &., of minor. 


Sec. 204. Dispositions of the income of property to accrue Dispositions 
and to be received at any time subsequent to the execution of ot gone 
the instrument creating such disposition, are-governed by the 
rules prescribed in-this Title in relation to future interests. 


Sec. 205. -Al directions for the accumulation of the income -4ccumnlations, 
; : os h id. 
of property, except such as are allowed by this Title, are veid, V09 


Sec. 266. An accumulation of the income of property, for Acenmuiation 
the benefit of one or more persons, may be directed by any ™ tucome. 
will or transfer in writing, sufficient to pass the property out 
of which the fund is to arise, as follows: 

1. If such accumulation is directed to commence on the cre- 
ation of the interest out of which theincome is to arise, it 
must be made for the benefit of one or more minors then in be- 
ing, and terminate at the expiration of their minority ; or, 

2. Ifsuch accumulation is directed to commence at any time 
subsequent to the creation of the interest out of which the in- 
come is to arise, it must commence within the time in this title 
permitted for the vesting of future interests, and during the 
minority of the beneficiaries, and terminate at the expiration of 
such minority. 
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Sec. 207. If, in either of the cases mentioned in the fast 
section, the direction for an accumulation is for a longer term 
than during the minority ofthe beneficiaries, the direetion 
only, T or not fr om other provisions of the in- 
strument, is void as respects the time beyond such minority. 

Sec. 208. When a minor, for whose benefitan accumulation 
has been directed, is destitute of other sufficient means of sup- 
port and education, the district court, upon application, may 
direct a suitable sum to be applicd thereto, out of the fund, 


CHAPTER III. 


RIGHTS OF OWNERS. 


Srction 209. Increase of property. 
210. In certain cases who entitled to income of property. 


Sec. 209. The owner of a thing owns also all its products 
and accessions. 
Sec. 210. When in consequence ofa valid limitation of a fu- 


tailed to income ture interest, there is a suspension of the power of alienation or 


€i property. 


F :ture interest, 


WLen delrautod. 


Id 


of the ownership, during the continuation of which the income 
is undisposed of, and no valid direction for its accumulation is 
given, such income belongs to the persons presumptively en- 
titled to the next eventual interest. 


CHAPTER I\. 


TERMINATION OF OWNERSHIP. 


Section 211, 212. Future interests, when defeated. 
213, 214. Future interests, when not defeated. 


Sec. 211. A future interest, depending on the contingency - 
of the death of any person without successors, heirs, issue, or 
children, is defeated by the birth of a posthumous child of such 
person, capable of taking by succession. 

Sec. 212. A future interest may be defeated in any manner, 
or by any act or means, which the party creating such irteresé 
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provided for or authorized in the creation thereof; nor is a fu- 
ture interest, thus liable to be defeated, to be on that ground 
adjudged void in its creation. 

Sec. 213. No future interest can be defeated or barred by SUG ied 
any alienation or other act of the owner of the intermediate or detested. 
precedent interest, ndr by any destruction of such precedent 
interest by forfeiture, surrender, merger or otherwise, except 
as provided by the next section, or where a forfeiture is imposed 
by statute as a penalty for the violation thereof. 


Sec. 214. No future interest, valid in its creation, is defeat- 1° 
ed by the determination of the precedent interest before the 
happening of the contingency on which the future interest is 
limited to take effect; but should such contingency afterwards 
happen, the future interest takes effect in the same manner and 
to the same extent as if the precedent interest had continued. to 
the same period. i 


TITLE II. 


GENERAL DEFINITIONS. E 


Section 215. Income, what. 
216. Time of creation, what. 


See. 215. The income of property, as the term is used in tmeome, what. 
this Part of the Code, includes the rents and profits of real 
property, the interest of money, dividends upon stock, and other ` 
produce of personal property. 

Sec. 216. The delivery of the grant, where a limitation, Trie ofdie 
condition, or future interest is created by grant, and the death ° 
of the testator, where it is created by will, is to be deemed the 
time of the creation of the limitation, condition, or ‘interest 
within the means of this Part of the Code. 


CIVIL CODE, 


P A R T ji I. 
REAL OR IMMOVABLE PROPERTY. 


TITLE J. General Provisions. 
II." Estates in Real Property. 
TIL Rights and Obligations of Owners. 
LV. Uses and Trusts. 
V. Powers. 


TITLE J. 


GENERAL PROVISIONS. 


Sec. 217. Real property within this Territory is governed 
by the law of this Territory. 


TITLE II. 


ESTATES IN REAL PROPERTY. 


CHAPTER I. Estates in General. 
TI. Termination of Estates. 
Til. Servitudes. 


CHAPTER I. 


~N ‘STATES IN GENERAL. 


Secrton 218. Enumeration of estates. 
219. What estate a fee simple. 
220, Estates tail abolished ; their nature declared. 
221. Certain remainders valid. 
229, Freeholds; chattels real; chattel interests. 
223, Estates for life of a third person, when a freehold, &c, 
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SectTion 224. Future estates, what. 
225. Reversions. 
226. Remainders. 
227, Limitations of chattels real. 
228. Suspension by trust. 
229. Contingent remainder in fee. 
230. Remaihders, future and contingent estates, how 
created. i ; 
231, Limitation of successive estates for life. : 
232, 233. Remainder upon estates for life of third person. 
234. Contingent remainder on a term of years. 
235. Remainder of estates for lite. 
236. Remainder upon a contingency. 


237. Heirs of a tenant for life, when to take as purchasers. 
238. Construction of certain remainders. 


239. Effect of power of appointment. 


Sec. 218. Estates in real property, in respect to the duration Enumerations 
7 . P : g of estaters 
òf their enjoyment, are either: - 


1. Estates of inheritance, or. perpetual estates; 
2.: Estates for life; 

3. Estates for years; or, 

4, Estates at will. 


Sec. 219. Every estate of inheritance, notwithstanding the What estate a 
abolition of tenures, continues to be called a fee simple, or 
fee; and every such estate, when not defeasible or conditional, 
is called a fee simple absolute, or an absolute fee. 


Sec. 220. Estates tail are abolished:; and every estate "is a ‘ustates ten 
r. . . . e. 3s č . abolished 3 - 
fee simple; and if no valid remainder is limited thereon, is a fee their nature 


. declared, 
simple absolute. 


Sec. 221. Where a remainder in fee is limited upon any Certain remain- 
estate, which would by the law mentioned in the last section be en 
adjudged a fee tail, such remainder is valid as a contingent 
limitation upon a fee, and vests in possession, on the death of 
the first taker, without issue living at the time of his death. 

Sec. 222. Estates of inheritance and for life, are called Freenolas: 
estates of freehold; estates for years are chattels real; and chattels i 
estates at will are chattel interests, but are not liable as such eae 
to sale on execution. 


Sec. 223. An estate during thelife of a third person, wheth- Estates tor 


oe . ; : e . pérson, when a 
er limited to heirs or otherwise, is a freehold only during the freehold, &e. 


Pa 
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life of the grantee or devisee. After his death itis a chattel 


real, 

Sec. 224. A future estate. may be limited by the act of the 
party to commence in possession at a future day, either with- 
out the intervention ef a precedent estate, or on the termina- 
tion, by lapse of time, or otherwise, of a precedent estate, crea- 
ted at the same time. 


Sec, 225. A reversion is the residue of an estate left, by 
operation of law, in the grantor, or his successors, or in the 
successors of a testator, commencing in possession on the de- 
termination of a particular estate granted or devised. 


Sec. 226. When a future estate, other than a reversion, is 
dependent on a precedent estate, it may be called a remainder, 
and may be created and transferred by that name. 


Sec. 227. The provisions of Title II of Part I of this Divis- 
ion, relative to future estates, apply to imitations of chattels 
real, as well as of freehold estates, so that the absolute owner- 
ship of a term of years cannot be suspended. fora longer period 
than.the absolute power of alienation can be suspended in re- 
spect to a fee. 


Sec. 228. The suspension of all power to alienate the sub- 
ject of a trust, other than a power to exchange it for other 
property to be held upon the same trust, or to sell it and rein- 
yest the proceeds to be held upon the same trust, is a suspen- 
sion of the power of alienation, within the meaning of section 
201, 


Sec. 229. A contingent remainder in fee may be created 
on a prior remainder in fee, to take effect in the event that the 
persons to whom the first remainder is limited die under the 
age of twenty-one years, or upon any other contingency by 
which the estate of such persons may be determined, beforo 
they attain majority. 


Sec. 280. Subject tothe rules ofthis Title, and of Part I 
of this Division, a freehold estate, as well as a chattel real, 
may be created to commence at a future day; an estate. for 
life may be created in a term of years, and a remainder limited 
thereon ; a remainder of a.freehold or chattel real, either con- 
tingent or vested, may be created, expectant on the determi. 
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nation of a term of years; anda fee may be limited on a fee, 
upon a contingency, which, if it should occur, must happen 
within the period prescribed in this Title. 

Sec. 231. Successive estates for life cannot be limited, ex- 
cept to persons in being at the creation thereof; and where a 
remainder is Jimited on more than two successive estates for 
life, all the life estates subsequent to those of the two persons 
first entitled thereto are void, and upon the death of those per- 
sons the remainder, if valid in its creation. takes effect in the 
same manner asif no other hfe estates had been created. 


Sec. 232. No remainder can be created upon an estate for 
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the life of any other person than the grantee or devisee of ortnira pasan 


such estate, unless such remainder isin fee; nor can a remain- 
der be created upon such an estate in a term for years, unless 
it is for the whole residue of such term. 


sec. 233. When a remainder is created upon an estate for 
the life of any other person than the grantee or devisee there- 
of, and more than two persons are named as the persons during 
whose lives the life estate shall continue, the remainder, if val- 
id in its creation, takes effect upon the death of the two persons 
first named, in the same manner as if no other lives had been 
introduced. 

Dec. 234. A contingent remainder cannot be created on a 
term of years, unless the nature of the contingency on which 
it is limited is such, that the remainder must vest in interest 
during the continuance of not more than two lives in being at 
the creation of such remainder, or upon the termination thereof. 


Sec. 235. No estate for life can be limited as a remainder 
on a term of years, except to a person in being at the creation 
of such estate. 

Sec. 236. A remainder may be limited on a contingency 
which, in case it should happen, will operate to abridge or de- 
termine the precedent estate; and every such remainder is to 
be deemed a conditional limitation. 


Sec. 237. When a remainder is limited to the heirs, or heirs 
of the body, of a person to whom a life estate in the same 
property is given, the persons who, on the termination of the 
Ufe estate, are the successors or heirs of the body of the owner 
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for life, are entitled to take by virtue of the remeinder so limi- 
ted to them, and not as mere -seccessors of the owner for life. 


pee Sec. 238. When a remainder, onan estate for life or for 


otrverrain e- 
ulainders, 


years, is not limited on a contingency defeatirg or avoiding 
such precedent estate, it is to be deemed intended to take effect 
only on the death of:the-first taker, or the expiration, by lapse 
of time, of such term of years. 


Efecteipowrr Bec. 239.' A general or special power of appointment does 
of appointiieate 


not prevent the vesting of a future estate limited to take effect 
in case such poweris not executed. 


‘CHAPTER F. 


TERMINATION OF ESTATES. 


Section 240. Tenancy at will’ may be terminated by notice. 
241, Form and service of notice. 
242. Effect of notice. 
243. Re-entry, when and how to be made. 
244. Notice not necessary before action. 


Feusnes ot wit See. 240, A tenancy or other estate at will, however crea- 
uated by notice. ted, may be terminated by the landlord’s giving notice to the 
tenant, in the manner prescribed by the next section, to re- 
move from the premises within a period specified in the notice, 


of not less than one month. 


Form and ser- Sec. 241. The notice prescribed by the last section must be 
vive ot notita « . e , . 
in writing, and must be served by delivering the same to the 
tenant, or to some person of discretion residing on the premises, 
or if neither can, with reasonable diligence, be found, the no- 
tice may be served by affixing it on a conspicuous part of the 
premises, where it may be conveniently read. 


Eft ofùotice. Sec. 242. After the notice prescribed by sections 246 and 
241 has been served in he ‘manner therein directed, and the 
period specified by such notice lias expired, but not before, the 
landlord may re-enter, or proceed according to law to recover 
possession. 


Re-entry, when Sec. 243. Whenever the right of re-entry. is given to a grant- 
and how to be 


made, or or lessor in any grant or lease, or otherwise, such re-entry 
may be made at any time after the right has accrued, upon ff- 
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teen days’ previous written notice of intention to re-enter, 
served in the mode prescribed by’section 241. 


Sec. 244. An action for the possession of real property Notice not 
leased or granted, with aright of re-entry, may be maintained fore actione 
at any time after the right to re-enter-has accrued, without the 


notice prescribed in section 243: 


CHAPTER III. 


SERVITUDES. 


Section 245. Servitudes attached to land. 
246, Servitudes not attached to land. 
247. Designation of estates. 
248. By whom granted. 
249. By whom held... 
250. Extent of servitudes. 
251. Apportioning easements. 
252, Rights of owner.of future estate. 
253, Actions by owner and occupant of dominant tene- 
ment.. : 
254,’.Actions by owner of servient tenement. 
255. How extinguished, 


Sec. 245. The following land burdens, or servitudes upon Servitudes 
tand may be attached to other land as incidents or apputen: land, 
ances, and are then called easements-: _ 

1. The right of pasture 5. 

The right of fishing ;. 

8. The right of taking game ; 

4, The right of way; 

5: The right of taking water, wood, minerals and other 
things; i 

6; The right of transacting business upon land;. 

7. The right of conducting lawful sports upon land; 

8. The right of receiving air, light-or heat from or over, or 
discharging the same upon or over, land; 

9. The right of receiving water from or discharging the same 
upon land ; 


10, The right of flooding land; 


bo 
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11. The right of having water flow without diminution or 
disturbance of any kind; 

i2. The right of using a wall as a party wall; 

18. The right of receiving more than natural support from 
adjacent land or things affixed thereto; 

14. The right of having the whole of a division fence main- 
tained by a co-terminous owner ; 

15. The right of having public conveyances stepped, or of 
stopping the same, on land; 

15. The right of a seat in church: 

iv. Theright of burial. 


See. 240. The following land burdens, or servitudes upon 
land, may be granted, and held, though not attached to land: 


pal 


The right of fishing and taking game ; 

2. The right of a seat in church 5 

8. The right of burial; 

4, The right of taking rents and tolls; 

5. The right of way. | 

Sec. 247. The land to which an easement is attached is call- 


ed the dominant tenement; the land upon which a burden or 
servitude is laid is called the servient tenement. 


Sec. 248. A servitude can be created only by one who has a 
vested estute in the servient tenement. 


Sec. 2409, A servitude thereon cannot be held by the owner 
of the servient tencment. 


Sec. 250. The extent of a servitude is determined by the 
terms of the grant, or the nature of the enjoyment by which it 
was acquired. 


Sec, 251. In case of partition of the dominant tenement, the 
burden must be apportioned, according to the division of the 
dominant tenement, but not in such a way as to increase the 
burden upon the servient tenement. 


Sec. 252. The owner of a future estate in a dominant ten- 
ement may use easements attached thereto, for the purpose of 
viewing waste, demanding rent, or removing an obstruction to 


the enjoyment of such easements, although such tenement is 


occupied by a tenant. 
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, . .. Actions b 
Sec. 253. The owner ofany estate in a dominant tenement, Actions by 


or the occupant of such tenement, may maintain an action for occupent of 


dominant 
the enforcement of an easement attached thereto. tenement. 


al ° . 
Sec. 254. The owner in fee of a servient tenement, may Actions hy 


maintain an action for the possession of the land, against any servient 


one unlawfully possessed thereof, though a servitude exists there- 
on in favor of the public. 


Sec, 255. A servitude is extingtished: pxtinekion of 
1. By the vesting of the right to the servitude and the right 
to the servient tenement in the same person ; 
2. By the destruction of the servient tenement; 
3. By the performance of any act upon either tenement, by 
the owner of the servitude, or with his assent, which is incom- 
patible with its nature or exercise; or, 
4, When the servitude was acquired by enjoyment, by disuse 
thereof by the owner of the servitude for the period prescribed 
for acquiring title by enjoyment. 


TITLE II. 


RIGHTS AND OBLIGATIONS OF OWNERS. 


CHAPTER I. Rights of owners. 
II. Obligations of owners. 


CHAPTER I. _ 


RIGHTS OF OWNERS. 


'ÅRTICLE 1. Incidents of ownership, 
II, Boundaries, 


ARTICLE I. 


INCIDENTS OF OWNERSHIP. - ` 


Srcrion 256. Water, 
257. Rights of tenant for life. 
258, 259, Rights of tenant for years, &e. r 
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Srcrion 260, Rights of grantees of rents and reversion. 
261, Rights of lessees and their assignees, &c. 
262. Application of last two sections, 
263. Remedy on leases for life, 
264. Rent dependent on life, 
265, Remedy of reversiexers, &c. 


Water, Sec. 256. The owner of the land owns water standing there- 
on, or flowing over or under its surface, but not forming a def- 
inite stream. Water running in a definite stream, formed by 
nature over or under the surface, may be used by him as long 
as it remains there; but he may not prevent the natural flow of 
the stream, or of the natural spring from which it -commences 
its definite course, nor pursue; nor pollute the same. 

Rights of ten- Sec. 257. The owner of a life estate may use the lind in the 
same manner as the owner of a fee simple, except that he must 
do no act to the injury of the inheritance. 

Rights of tenant Sec. 258.. A tenant for years or at will, unless he is a wrong- 
doer by holding over, may occupy the building, take the annual 
products of the soil, work mines and quarries open at the com- 
mencement of his tenancy, and cultivate and harvest the crops 

growing at the end of his tenancy. 

Id, Sec. 259. A tenant for years or at will has no other rights 

to the property than such as are given to him by the agreement 

or instrument by which his tenancy is acquired, or by the last 
seation. 


Rights of Sec. 260. A person to whom any real property is transferr- 


grantees of 2 A 
rent aud rover-, ed or devised, upon which rent has been reserved, or to whom 


iii any. such rent is transferred, is entitled to the same remedies 
for recovery of rent, for non-performance of any of the terms 
of the lease, or for any waste or cause of forfeiture, as his gran- 
tor or devisor might have had. 

ee Sec. 261. Whatever remedies the lessee of any real property 

their assignees, may have against his immediate lessor, for the breach of. any 
agreement in the lease, he may have against the assigns of the 
lessor, and the assigns of the lessee may have against the lessor 
and his assigns, except upon covenants against incumbrances 


or relating to the title or possession of the premises. 


` 


: | 
Application of Sec. 262. The provisions of the last two sections apply to 


last two 


sections. all grants reserving rent, except grants in fee executed before 
| 
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the ninth day of April, 1805, or after the fourteenth day of 
April, 1860, the rents.reserved by which have been transferred 
since the latter date., 


Sec. 263. Rent ee upon a lease for life may be recover ed Remedy on 
leases for life, 


in the same manner as upon a lease for years. : 


Sec. 264. Rent dependent on the life of a person may be: Te- Rent dependent 
n lilie. 
covered after, as well as before, his, death. ° 


Sec. 265. A person having an estate in fee, in remainder or remedies of 
reversion, may maintain an action for any injury done to the « eee 
inheritance, notwithstanding an intervening estate for life or 
years, and although, after its commission, his estate is trans- 
ferred, and he has no interest in the property at the commence- 
ment of the action. | ; 


ARTICLE II. 


BOUNDARIES. 


Section 266. Rights of owner. 
267. Boundaries by water, 
268, Boundaries by ways. 
269. Lateral and subjacent support. 
270, Trees whose trunks are wholly on land of one. 
271, Line trees.. 


Sec. 266. The owner of land in fee has the right-to the sur- rignts of 
face, and to everything permanently.situated, beneath or above D 
it. : 
Sec. 267. When land borders upon water which constitutes Boundaries by 
an exterior boundary of the Territory, the owner of the upland 
takes to high-water mark ; when it borders upon a navigable 
lake where there is no tide, the owner takes to the edge of the 
lake at low-water mark 5 when it borders upon any other wat- 
er, the owner takes to the middle of the lake or stream. 


Sec. 268. An owner of land, bounded by a road or street, B undaries 
by ways. 
is presumed to own to the centre of the way, but the contrary 
may be shown. 


Sec. 269.- Hach coterminous owner is entitled to the lateral Lateral ana | 
subjacent rnp- 


and subjacent support which his land by nature receives from port. 
the land of the other. 
4 
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Trao ehane Sec. 270. Trees whose trunks stand wholly upon the land of 


wholly on land one owner, belong exclusively to him, although their roots 
grow into the land of another. 


OOS eee Sec. 271. Trees whose trunks stand partly on the land of 
two or more coterminous owners, belong to them in common. 


CHAPTER It. 


OBLIGATIONS OF OWNERS. 


Section 272. Duties of tenant for life. 
273. Monuments and fences. 


Duties of tenant Sec. 272. The owner of a life estate must keep the buildings 
and fences in repair from ordinary waste, and must pay the 
taxes and other annual charges, and a just proportion of extra- 
ordinary assessments benefiting the whole inheritance. 


Monuments Sec. 278. Coterminous owners are mutually bound equally 
to maintain : 

1. The boundaries and monuments between them; 

2. The fences between them; unless one of them chooses to 
let his land lie open as a publie common, in which case, if ke 
afterwards incloses it, he must refund to the other a just pro- 
portion of the value, at that time, of any division fence made by 
the latter. 


TITLE IV. : 
USES AND TRUSTS. 


Section 274, What uses and trusts may exist, 
275. Executed uses existing, 
276. Right to possession of land creates légal ownership. 
277. Certain trusts unaffected, 
278. Trustees of estate for use of another take no interest, 
279. Preceding sections qualified. f 
280. Trust must be in writing. 
281. Transfer to one for money paid by another. 
382. Rights of creditors, 


Section 283, 


284, 


285. 
286. 
287. 
288. 
289. 
290. 
` 991, 
292. 
293. 
994, 
295, 
297, 
298. 
299, 
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ry 
Section 281 qualified. 

Purchasers protected. 

For what purposes express trusts may be created. 
Certain devises in trust to be deemed powers. 
Profits of land liable to creditors in-certain cases, 
Other express trusts to be powers in trust, 
Creation of certain powers not prohibited, 

And land, &c., to descend to persons entitled. 
Trustees of express trusts to have whole estate, 
Author of trust may devise, &c, 

Title of grantor of trust property. 

Interests remaining in grantor of express trust. 
296. Powers over trust of party interested. 
Effect of omitting trust in conveyance. 

Ceitain sales, &c., by trustees, void, 

When estate of trustee to cease, 


Sec. 274. Uses and trusts, in relation to real property, are what uses and 


trusts may 


those only which are specified in this Title. exist. 


Sec. 275. Every estate which is now held as a use, executed executed uses 


under any former statute of this Territory, is confirmed as a 


legal estate. 


existing. 


ka 


Sec. 276. Every person who, by virtue of any transfer or Right to 


devise, is entitled to the actual possession of real property, and 
the receipt of the rents and profits thereof, is to be deemed to 


possession of — 
land creates — 
legal ownership. 


have a legal estate therein, of the same quality and duration, 
and subject to the same conditions, as his beneficial interest. 


Sec. 277. The last section does not divest the estate of any certain trvste 


trustee in a trust heretofore existing, where the title of such 
trustee is not merely nominal, but is connected with some pow- 


unaffected. 


er of actual disposition or management in relation to the real 
property whichis the subject of the trust, 


Sec. 278. Every disposition of real property, whether by Trustees of 


estate for use 


transfer or will, must be made directly to the person in whom of another take 
the right to the possession and profits is intended to be vested, 

and not to any other, to the use of or in trust for such person ; 

and if made to any person, to the use of or in trust for another, 

no estate or interest vests in the trustee; but he must execute 

a release of the property to the beneficiary on demand, the lat- 

ter paying the expense thereof. 


no interest. 


Sec. 279. The preceding sections of this Title do not extend Preceamg 


* pections 


to trusts arising or resulting by implication of law, nor prevent qualified. 
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l J i 
or affect the creation of such express trusts as are hereinafter 
authorized and defined. 


Sec. 280. No trust in relation to real property is valid, un- 
less created or declared : 

1. By a written instrument, subscribed by the trustee, or by 
his agent thereto authorized by writing ;- 

2. By the instrument under which the trustee claims the 
estate affected; or, 

3. By operation of law. 


Sec. 281. Where a transfer of real properly is made to one 
person, and the consideration therefor is paid by or for anoth- 
er, no use or trust results in favor of the person by or for whom 
such payment is made; but the title vests in the grantee, sub- 
ject only to the provisions of the next two sections. 


Sec. 282. Every such transfer as is deseribedin the last 
section is presumed to be fraudulent as against the creditors, 
at that time, of the person paying the consideration; and 
where a fraudulent intentis not disproved, a trust results in 
favor of such creditors, to the extent necessary to satisfy their 
just demands. 


Sec. 283. Section 281-does not apply :. 

1. To cases where the grantee took the grant as an absolute 
transfer in his own name, without the consent or knowledge of 
the person paying the consideration; nor, 

2..To cases where the grantee, in violation of a trust, pur- 
chased the real property so transferred, with property belong- 
ing to another person. , 


Sec. 284. No implied or resulting: trust can prejudice the 
rights ofa purchaser or incumbrancer of real property, for 
value and without notice of the trust. 


Sec. 285. Express trusts may be created for any of the fèl- 
lowing purposes : 

l. To sell real property for the benefit of creditors ;- 

2. To sell, mortgage or lease real property, for the benefit 
of annuitants or other legatees, or for the Ci pose of satisfy- 
ing any charge thereon ; 

B. To receive the rents and profits of real property, and pay 
them to or apply them to the use of any person, whether ascer- 


CIVIL CODE. 


tained at the timesf the creation of the trust or not, for him- 


self or for his family during the life of such person, or for any 
shorter term, subject to the rules of Title II ofthis Part; or, 
4. To receive the rents and profits of real property, and to 


accumulate the same for the purposes and within the limits 
prescribed by the same Title. 


Sec. 286. A devise of real property to executors or other 
trustees, to be sold or mortgaged, where the trustees are not 
also empowered to receive the rents. and profits, vests no es- 
tate in them; but the trust is valid as a power in trust. 


Sec. 287. Where a trust is created to receive the rents and 
profits of real property, and no valid direction for accumulation 
is given, the surplus of such rents and profits, beyond the sum 
that may be necessary for the education and support of the 
person for -whose benefit the trust is created, is hable to the 
claims of the creditors of such person,in the same manner as 
personal property which cannot be reached by execution. 


Sec. 288. Wherean express trust in relation to real prop- 
-erty is created for any ‘purpose not enumerated in the preced- 
ing sections, such trust vests no estate ip the trustees; but the 
trust, if directing or authorizing the ‘performance of any act 
which may be lawfully performed under a power, is valid as a 
power in trust, subjeet to the provisions in relation to such 
powers, contained in Title V of this Part. 

Sec. 289. Nothing in this Title prevents the creation of a 
-power in trust, for any ofthe purposes -for which an express 
trast may be created. 

Sec. 290. In every case where a trust is valid‘as a power in 
trust, the real property to which the trust relates, remains in, 
or passes by succession to, the persons otherwise enti:led, sub- 
ject to the execution of the trust as a power in trust. 

Sec. 291. Except as hereinafter otherwise provided, every 
express trust in real property, valid as such, in its creation, 
vests the whole estate in the trustees, subject only to the execu- 
tion of the trust. The beneficiaries take no estate or interest 
in the property, but may enforce the performance of the trust. 


Sec. 292. Notwithstanding anything contained in the last 
section, the author of a trust may, in its creation, prescribe to 
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whom the real property to which the trust relates shall belong, 
in the event of the failure or termination of the trust, and may 
transfer or devise? such property, subject to the execution of 
the trust. : 


Sec. 293. The grantee or devisee of real property subject to 
a trust acquires a legal estate in the property, as against all 
persons except the trustees and those lawfully claiming under 
them. 


Sec. 294. Where an express .trust is created in relation to 
real property, every estate not embraced in the trust, and not 
otherwise disposed of, is left in. the author of the trust, or his 
successors. 


Sec. 295. The beneficiary ofa trust for the receipt of the 
rents and profits of real property cannot transfer, or in any 
manner dispose of, his interest in such trust. 


Sec. 296. The beneficiary of a trust for the payment of an 
annuity out of the rents and profits of real property, or of a 
sum in gross, can dispose of his interest in such trust. 


Sec. 297. Where an express trust is created in relation to. 
real property, but is not contained or declared in the grant to 
the trustee, such grant must be deemed absolute, in favor of 
the subsequent creditors of the trustees, not having notice of 
the trust, and in favor of purchasers from such trustees, with- 
out notice,and for a valuable consideration. 


Sec. 228. Where a trust in relation to real property is ex- ` 
pressed in the instrument creating the estate, every transfer 
or other act of the trustees, in contravention of the trust, is 
absolutely void, 


See. 299. When the purpose for which an express trust was 
created ceases, the estate of the trustee also ceases. 


TITLE V. 


POWERS. 


Sxction 300. What powers exist 
301. Application of this title, 


€ 
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Szction 302, Definition of a power. 


303. Terms “author of a power” and “holder of a power,” 


defined. 
304. Division. of power. 
305. Definition of general powers. 4 
306. Definition of special powers. 
307. Beneficial powers, 
308. Powers in trust, 
309, General powers, when in trust. 
310. Special powers, when in trust. 
311. Who may create power. 
312. To whom power may be given. 
313. How created, 
314. Reservation of powers in conveyances. 
315. When power irrevocable. 
316, When power a lien. 
317. Power of sale in mortgage. 
318. Beneficial powers, &c,, transferred. by insolvent as- 


signments, = 


319. Who to execute powers. 

320, 321, Married women. 

322, How executed. 

323. Execution by survivors. 

324. Execution of power to dispose by devise, 

325, Execution of power to dispose by grant, 

326, 327. Directions by author, when disregarded. 
328. Nominal conditions, 

329, When directions of author to be observed, 

330, 331. Consent of third person to execution of power, 
332. Omission to recite power. 

333.. Instruments deemed conveyances, 

334, Certain dispositions not void. - 

330. Computation of term of suspension, 

336. What estate may be given. 

337. Married women, their authority. 

338. Defective execution, 

339, Fraud. 

340. General and beneficial powers to married women. 


341. Estate of owner for life, &c., when changed into 9 fee. 


342, 348. Certain powers create a fee. 


344, Effect of power to devise inheritance in certain cases. 


£ 


345. Power to dispose of fee, 
346. Power to revoke. 

347. Special and beneficial powers, who may take. 
348. Construction of leasing. powers. 

349, Power to make leases by owner for life. 

350, Pia of such power. 
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Mortgages by party having power to lease, &c, 

Effect thereof. 

Special and beneficial powers lable to creditors, 

Future beneficial powers. 

Trust powers imperative. 

Effect of right of selection. 

, 008, Construction of certain powers. 

360, When court to execute power. 

Execution of trast.power when compelled by credi- 
tors, &e. 


Section 351. 
352. 
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362. Defective execution. 
‘863. Application of certain sections. 


Sec. 800. Powers, in relation to real property, are those 
only which are specified in this Title. 

Sec. 301. The provisions of this Title do not extend to a 
simple power of attorney to convey real property in the name 
of the owner and for his benefit. 

Sec. 802. A power, as the term is used in this Title, is an 
authority to do some act in relation to real property, or to the 
creation or revocation of an estate therein, or a charge thereon, 
which the owher granting er reserving such power might him- 
self perform for any purpose. 

Sec. 803. The author of a’power, as the term is used in this 
Title, is the person by whom a power is created, whether by 
grant or devise; and the holder of a power is the person in 
whom a power is vested, whether hy grant, devise or-reserva- 
tion. 

Sec. 304. Powers are general or special, and beneficial or in 
trust. . 

Sec. 305. A power is general, when it authorizes the aliena- 
tion or incumbrance of a fee in the property embraced therein, 
by grant, will or charge, or any of them, in favor of any person 
whatever. 

Sec. 806. A power is special: 

1. Whena person or class of persons is designated, to whom 
the disposition of property under the.power is toùe made; 
eï, 

2. When it authorizes the alienation or incumbrance, by 
means ofa grant, will, or charge, of only an estate less than a 
fee. 


>. 


| 
| 
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Sec. 807. A power is beneficial when no person other than 
its holder has, by the terms of its creation, any interest in its 
execution. 


Sec. 308. A power is in trust, when any person or class of 
persons, other thanits holder, has, by the terms of its creation, 
an interest in its execution. 


Sec. 809. A general power is in trust, when any person or 
class of persons, other than its holder, is designated as entitled 
to the proceeds of the disposition or charge authorized by the 
power, or to any portion of the proceeds or otker benefits to-re- 
sult from its execution.. 

Sec. 310. A special power is in trust: 

4. When the disposition or charge which it authorizes is 
limited to be made to any person or class of persons, other than 
a holder of the power; or, 

_ 2. When any person or class of persons, other than the hol- 
a is designated as entitled to any benefit from the disposi- 
tion or charge authorized by the power. 


Sec. 811. No person is capable of creating a power, who is 
not at the same time capable of granting some estate in the 
property to which the power relates. 
` Sec. 312. A power may be vested in any person. 

Sec. 313. A power may be created only: 

1. By a suitable clause, contained in a. grant of some estate 
in the real property to which the power relates, or in an agree- 
ment to execute such a grant; or, 

2. By a devise contained in a will. 


Sec. 814. The grantor in any conveyance may reserve to 
himself any power, beneficial or in trust, which he might law- 
fully grant to another; and every power thus reservedis sub- 
ject to the provisions of this Title, in the same manner as if 
granted to another. 

Sec. 315. Every power, beneficial or in trust, is irrevocable, 
unless an authority to revoke 1t is given or reserved in the in- 
strument creating the power. 


Sec. 316. A power is a lien upon the real property which 
it embraces, from the time the instrument in which it is con- 
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and incumbrancers, in good faith and without notice, from any 
person having an estate in such real property, the power is a 
lien only from the time the instrument in which it is contained 
is-duly recorded. ae 

fae ails Sec. SET. Where a power to sell real property is given to a 
mortgagee or other incumbrancer, in.an instrument intended 
to secure the payment of money, the power is to be deemed a 
part of the security, and vests in and may be executed by any 
person, who, by assignment or otherwise, becomes entitled to 
the money so secured to be paid. 


Beneficial Sec. 818. Every beneficial power, and the interest of every 
transferred by person entitled to compel the execution, of a trust power, pass- 
signments, &c- eg to the assignees, pursuant to statute, of the estate of a nen- 
resident, absconding, insolvent or imprisoned debtor, or of a 
person of unsound mind, in whom such a power or interest is. 


vested, . ‘ 


Wao to execute Sec. 319. A power cannot be executed by any person not 
capable of disposing of real property. 

Married women. Sec, 320. A married woman may execute a power during. 
her marriage, without the concurrence of her husband, unless 
otherwise prescribed by the terms of the power. 


7a, Sec. 821. No power can be executed by a married woman 
before she attains her majority, nor without being acknowledged 
by her in the manner prescribed. by the chapter on RECORDING 
TRANSFERS. 


How executed Sec. 322, A power can be- executed. only by a written in- 
strument which would be sufficient to pass the estate or interest 
intended to pass under the power, if the person executing the 
power was the actual owner. | : 


Fxeentionty See. 823. Where a power is vested in several persons, all 
must unite in its. execution; but in case any one or more of 
them is dead, the power may be executed by the survivor or 
survivors, unless otherwise prescribed by the terms of the 
power. | | 

an of Sec. 324. Where a power to dispose of real property is eon- 

poscby devise. fined to a disposition by devise or will, the instrument of exe- 
cution must be a will duly executed according to the provisions. 


of the Title on WILLS. 
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Sec. 325. Where a power is confined to a disposition by ee 
grant, it cannot be executed by will, even though the disposi- pose by srant. 
tion is not intended to take effect until after the death o the 


person executing the power. 


Sec, 326. Where the author of a power has directed or au- Directions by 
thorized it to be executed by an instrument which would not disregarded. 
be sufficient in law to pass the estate, the power is not void, 
but its execution is to be governed by the rules before pre- 


scribed in this Title. 


Sec. 327. Where the author.of a power has directed any for- 14, 
malities.to be observed in its execution, in addition to those 
which would be sufficient to pass the estate, the observance of 
such additional formalities i is not necessary to a valid execution 
of the power. 

Sec. 828. Where the conditions annexed to a power are Nominal 
merely nominal, and evince no intention of actual benefit to the 
party to whom, or in whose favor, they are to be performed, 
they may be wholly disregar aed in the execution of the power. 


Sec., 829. With the exceptions contained in the preceding when directions 
of author tobe ` 
sections, the intentions of the author of a power as to the mode, observed. 
time and qonditions of its exeeution must be observed, subject 
to the power of the district court to supply a defective execu- 


tion in the cases provided in seetions 838 and 362. 


Sec. 8380. When the consent of a third person to the execu- Content of 
hird person to 
tion of a power is requisite, such consent must be expressed in Sues 


the instrument by which the power is executed, or be cer tified 
in writing thereon. Inthe first case the instrument of execu- 
tion, in thesecond, the certificate, must be subscribed by the 
party whose consent is required; and to entitle the instrument 
to be recorded, such signature must be duly proved or ac- 
knowledged, according to the chapter on RECORDING TRANS- 
FERS. 

Sec. 331. Where the consent of several persons to the exe- I¢. 
cution of a power is requisite, all must consent thereto; but, 
in case any one or more ofthem isdead, the consent of the 
survivors is sufficient, unless ətherwise prescribed by the terms 
of the power. 

Sec. 832. Every instrument executed by the holder ofa Omission to 


recite power. 


ower, Conveying an estate or creating a charge which such ~ 
, ying 5 8 i 
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holder would have no right to convey or create except by vir- 
tue of his power, is to be deemed a valid execution of the pow- 
er, even though not recited or referred to therein. 


Instruments Sec. 3833. Every instrument except a will, in execution of a 
deemed covey- ” ' Š 3 
ances. power, even though the power is one of revecation only, is to 


be deemed a conveyance within the meaning of the chapter-on 
RECORDING TRANSFERS. 


Certain dispo- Sec. 834. A disposition or ‘charge, by virtue of a power, 
more extensive than was authorized thereby, is not therefore 
ryoid; but every estate orinterest so created, so faras it is 
embraced by the terms of the power, 1s valid. 


Computation of Sec. 835. The period during which the absolute right of 

term of suspeRe ; f 2 7 ; . 

sions, alienation may be suspended by an instrumentin exectition of 
a power, must be computed, not from the date of the instru- 


ment, but from the time of the creation of the power. 


' sitions not void. 


What estate Sec. 336. No estate or interest can be given or limited to 

muy begiven. = i ; e ra 
any person, by an instrument in execution of a power, which 
could not have been given or limited at the time of the crea- 
tion of the power. 


weed, sec. 37. When a married woman, entitled to an estate in 


fee, is authorized by a power te dispose of such estate during 
her marriage, she may, by virtue of such power, create any 
estate which she might create 1f unmarried. 


ee Sec. 338. Purchasers fora valuable consideration, claiming 
under a defective execution of a power, are entitled to the 
same relief assimilar purchasers claiming under a defective 
conveyance from an actual owner. 

car Sec. 839. Instruments in execution of a power are affected 
by fraud in the same manner as like instruments executed by 
owners or trustees. 

General and 1 z 1 i 

a Sec. 340. A general and beneficial power is valid, which 


puwers to mar~ 


Thedwomen. gives to a married woman power to dispose, during her mar- 
riage, and without the concurrence of her husband, of a present 
or future estate in real property conveyed or devised to her in 
fee. 


Estate of owner : Itt x 
Por ite ke Sec. 3841. Where an absolute power of disposition, not ac 


when changed companied by any trust, is given to the owner of a particular 


estate for life or years, such estate is changed into a fee, abse- 
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lute in favor of creditors, purchasers, and incumbrancers, but 
subject to any future estates.limited thereon, in case the power 
should not-be executed; cr the property should not be sold for 
the satisfaction of’debts.. 


Sec. 342. Where an absolute power of disposition, not ac- 
companied by any trust, is given to any-person to whom no 
particular estate is limited, such person also takes a fee, sub- 
ject to any future estate that may be limited thereon, but ab- 
solute in favor of creditors, purchasers, and incumbrancers. 


Sec. 348. In all cases where an absolute power of disposi- 
tion is given, not accompanied by any trust, and no remainder 
is limited on the estate: ofthe holder. of the power, he is en- 
titled to an absolute fee. 


Sec. 844, Where a general and beneficial power to devise 
the inheritance is given to the owner of an estate for life or for 
years, he is deemed to possess an absolute power of disposition, 


within the meaning-of the last three sections. 


Sec. 345. Every power of disposition is deemed absolute, 
by means of which the holder,is enabled in his lifetime to dis- 
pose of the entire fee, in- possession or in expectancy, for his 
own benefit. | 


Sec. 846. Where the grantor in any conveyance reserves to 
himself, for his own benefit, an absolute power of revocation, 
such grantor is still to be deemed the absolute owner of the es- 
tate conveyed, so far as the rights of creditors and purchasers 


are, concerneds 


Sec, 847. A special and’ beneficial power is valid, which is 
granted: 

1. To a married woman, to dispose, during the marriage, of 
any estate less than a fee, belonging to-her, in tire property to 

which the power reiates; or, 

2. To the owner of a life estate inthe property embraced 
in the power, to make leases for not more than twenty-one 
years, commencing in possession during his life. 


Sec. 348. A special and beneficial power to make leases for 
not more than twenty-one years given to the owner of a life 
estate, is void only as to the time beyond twenty-one years, 
and authorizes leases for that term or less. 
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Power to make © See, 349. The power of the owner ofa life estate to make 
for life. leases is not transferable as a separate interest, but Is annexed 
to his estate, and will piss, unless specially excepted, by any 
grant of such estate. If specially exceptedin any such grant, 


it is extinguished. 


Release of Sec. 850. The power of the owner ofa life estate to make’ 


h . 
SUCA eee eases may be released by him to any person entitled to a fu- 


ture estate in the preperty, and is thereupon extinguished. 


Mortgagesby — Sec. 851. A mortgage, executed by the owner of a life es- 
power to : ` 7 
lease, &, tate having a power to make leases, or by a married woman, by 


virtue of any beneficial power, does not extinguish or suspend 
the power; but the power is bound by the mortgage in- the 
same manner as the real property embraced therein. 
Effect thereof, Sec, 352. The effects on the power, of a lien by mortgage 
such as is mentioned in the last section, are: 
1. That the mortgagee is entitled to an execution of the pows 
er, so far as the satisfaction of his lien may require it; and, 
2. Thatany subsequent estate created by the owner, in ex- 
ecution of the power, becomes subject to the mortgage in the 
same manner as if in terms embraced therein. 


Special and Sec. 853. Every special and beneficial power is liable to the 
powers liable to claims of creditors, in the same manner as other interests that 
cannot be reached by execution, and the execution of the pow- 


er may be adjudged for the benefit of the creditors entitled. 


Yuture bene- Sec. 854. No beneficial power, general or special, not al- 
ficial powers, . . . . 
ready specified and defined in this Title, can hereafter be 
created. 
Trust powers Sec. 855. Every trust power, unless its execution is made 


imperative, } _ ; 
expressly to depend on the will of the trustee, 1s imperative, 


and imposes a duty on the trustee, the performance of which 
may be compelled for the benefit of the parties interested. 


Nffect of right Sec, 856. A trust power does not cease to be imperative, | 


uf selection, 


where the trustee has the right to select any, and exclude oth- 
ers, of the persons designated as the beneficiaries of the trust. 


Gorstruction of Seç. S57. Where a disposition under a power is directed to į 
be made to, among, or between several persons, without any | 
specification of the share or sum to be allotted to each, all he | 


certain powers. 


persons designated are entitled in equal propor 
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Sec. 358. Where the terms of a power import that the estate 
or fand is to be distributed among several persons designated, 
in such manner or proportions as the trustee of the power may 
think proper, the trustee may allot the whole to any one or 
more of such persons in exclusion of the others. 


Sec. 359. If the trustee of a power, with the right of selec- 
tion, dies leaving the power wnexecuted, its execution must be 
adjudged for the benefit, equally, of all the persons designated 
as objects of the trust. 


Sec. 860. Where a power in trast is created by will, and the 
testator has omitted to designate, expressly or by necessary im- 
plication, by whom the power is to be executed, its execution de- 
volves on the district court. 

‘Sec. 861. The execution, in whole or in part, of any _ trust 
‘power, may be adjudged for the benefit of the creditors or as- 
‘signees of any person entitled, as one of the beneficiaries of the 
trust, to compel its execution, when his interest is transferable. 


_ Sec. 362. Where the execution of a power in trust is defect- 
ive, in whole or in part, under the provisions of this Title, its 
proper execution may be adjudged in ‘favor of the persons des- 
ignated as the objects of the trust. 

Sec. 863. The provisions of the Title on Trust, saving the 
rights of other persons from prejudice by the misconduct of 
trustees, and authorizing the court to remove and appoint trus“ 
tees; the provisions of the Title on Succession, devolving ex» 
press trusts upon the court, on the death of the trustee ; and the 
provisions of section 299, in the Title on Uses AND Trusts, 
apply equally to powers in trust, and the trustees of such pow- 
ers. 


PART III. 


PERSONAL OR MOVABLE PROPERTY. 


Tittz I. Personal Property in General. 
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Tirua Ji. Particular Kinds of Personal Pro- 
perty. 


TITLE I. 


PERSONAL PROPERTY. IN GENERAL. 


Segcrron 364. By what law governed. 
365. Future interests in perishable property, how pro- 
tected. 


By what law Sec. 364. If there is no law. to the contrary in the place 
piers where personal property is situated, it is deemed to follow the 
person of its owner, and is governed by the law. of his domicile. 
Satara tise Sec. 365. Where one has the present and another the fu- 
cole presety, ture interest ina thing personal, andthe thing is perishable, 
pow Prove the latter may require it to be sold, and the proceeds invested, 
for the benefit of both parties, according to their respective in- 
terests ; except in case of a thing specially appropriated to a 
particular use. | Oo 


TITLE If. 
PARTICULAR KINDS OF PERSONAL PROPERTY. 


CHAPTER I. Things in action, 
IT. Shipping. 
Til. Corporations. 
IV. Products ofthe mind. 
V. Other kinds of personal property. 


CHAPTER I. 


THINGS IN ACTION. 


Szctzon 366. Things in action defined. 
367, Transfer and survivorship. 
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Sec. 366. A thing inaction-is a right to.recover something Things in action 
° . >» . = enned, 
by a judicial proceeding. 
Sec. 367. A thing inaction, arising out of the violation of transter ma , 
e : : survivorship. 
a right of property, or out of an obligation, may be transferred i 
by the owner. Upon the death of the owner it passes to his 
personal representatives, except where, in the cases provided- 
By law, it passes to his devisees or suecessar in office. . 


CHAPTER IT. 
SHIPPING. 


ÅRTICLE I. General provisions, 
II. Rules of navigation.. 


® ARTICLE I.. 
GENERAL PROVISIỌNS.: 


Section 368. Definition of a ship. 
369. Appurtenanees and equipments. - 
370. Foreign and domestic navigation. - 
371. Foreign and domestic ships distinguished.' 
372, Several owners. 
373. Owner for voyage. . 
374, Registry, &c. 


See. 368. A ship is any boat, vessel or structure fitted: for pennition of a 
navigation. Every kind of ship is included in the term “ ship- "”- 
ping,” and the following provisions relating to ships or ship- 
ping, apply to all boats, or structures-fitted for navigation, and 
to the business thereof. | 

Sec. 869. All things, belonging to the owners, which are on 4 jourtenaness 
board a ship, and are connected with its proper use, for the ob- fenis” 
jects of the voyage and adventure in which the ship is engaged, 
are deemed its appurtenances. 


Sec. 870. Ships are engaged either in foreign or domestic poreign ana 


navigation. Ships are engaged in foreign navigation, when Sivigation. 


passing to or froma foreign country; and in domestic naviga- 
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tion when passing from place to place within the United 


States. 

Sec. 871. A ship ina portof the state or territory to which it 
belongs is called a domestic ship; in another port it is called à 
foreign ship. 

Sec. 372. If a ship belongs to several persons, not partners, 
and they differ as to its use or repair, the Controversy may be de- 
termined by any court of competent jurisdiction. 

Sec. 373. If the owner of a ship commits its possession and 
navigation-to another, that other and not the owner, is respon- 
sible for its repairs and supplies. 

Sec. 374. The registry, enrollment, and license of ships, are 
regulated by aets of Congress. 


ARTICLE II. 


RULES OF NAVIGATTON. 


Section 375. Collisions, 
1. Rules as to ships meeting each other. 


2. The rule for sailing vessels. 
3, 4. Rules for steamers in narrow channelse 
5. Rules for steam vessels on different courses. 


6. Meeting of steamers. 
376. Collision from breach of rules. 


377. Breaches of such rules to imply em default, 
378. Loss, how apportioned, 


Sec. 875. In the case of ships meeting, the following rules 
must be observed in addition to those prescribed by any statutes 
of this Teiritory, which relate to navigation : 


1. Whenever any ship, proceeding in one direction, meets . 


another ship, proceeding in another direction, so that if both 
ships were to continue their respective courses they would pass 
so near as to involve the risk of a collision, the helms of both 
ships must be put to port so as to pass on the port side of each 
other, except where the circumstances of the case are such as 
to render a departure from the rule necessary in order to avoid 
immediate danger, and subject also to a due regard to the dan- 
gers of navigation ; 
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2. A steamer when passing another steamer in such channel, 
must always leave the other upon the larboard side; 

8. When steamers must inevitably or necessarily cross so 
near that, by continuing their respective courses, there would 
be arisk of collision, each vessel must put her helm to port, so 
as always to pass on the larboardside of each other. 


Sec. 376. If it appears that a collision was occasioned by 
failure to observe any rule of thé foregoing section, the owner 
of the ship by which such rule is infringed cannot recover 
compensation for damages sustained by the ship in such collis- 
ion, unless it appears that the circumstances of the case made 
a departure from the rule necessary. 


Sec. 3877. Damage to person or property arising from the 
failure of a ship to observe any rule of section 375, must be 
deemed to have been occasioned by the willful default of the 
person in charge of the deck of such ship at the time, unless it 
appears that the circumstances of the case made a departure 
from the rule necessary. 


Sec. 3878. Losses caused by collision are to be borne as fol- 
lows: ° 

1. If either party was exclusively in fault he must bear his 
own loss, and compensate the other for any loss he has sus- 
tained ; 

2. If neither was in fault, the loss must be borne by him on 
whom it falls; 

3. If both were in fault the loss is to be equally divided, un- 
less it appears that there was a great disparity in fault, in 
which case the loss must be equitably apportioned ; or, 

4. Ifit cannot be ascertained where the fault lies, the loss 
must be equally divided. . 


CHAPTER III. 


CORPORATIONS. 


ArticLE I. The creation of corporations. _ 
II. Corporate stock, 
III, Corporate powers. 
IY. Dissolution of corporations. 
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ARTICLE I. 
THE CREATION OF CORPORATIONS. 


Section 379. Corporations defined. 
380, How created. 
331. Reservation of power to repeal. ` 
332, Dealers: with a corporation cannot question its cor- | 


porate existence, | 
383. Name. | 
384, Distinction of corporations. i 
385. Public corporations denned 
386. Private corporations. 
387. Charters. | 
$88; 389: Acceptance of charter. i 
390. Number of corporators. 
391. Purposes for which cyrporatiens may be formed. 
392, Charter to be prapared., 
393. Charter of road company. 
394. Subscriptien and acknowledgment. 
395. Banking and insurance companies, 
396, 397. Petitions: 
398. Proceedings on petition. 
399. Corporation, when formed, 
400. Who are corporators, 


3 
i 
i 
! 
! 
; 
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Corporations Seo. 879. A’corporation is a creature of the law, having cer- | 
taii powers and duties of a natural person. Being created by] 
the law \it-may continue for any length of time which’ the law| 
prescribes. : 

sto teen eeee! Sec, 3880. A corporation can only be created by authority off 
astatute. But the statute may be special. for a particular-cor-| 
poration, or general for a number of corporations. , 

Reservation of Sec. 881. Every grant of corporate power is subject to al 

repeal. teration, suspension or repeal, in the discretion of the legisla-j 
ture. 

Daler he Nec. 382. One who assumes an obligation to an ostensible} 

cannot question corporation, as such, cannot resist the obligation on the groun 

existenas, that there was in fact no such corporation, until that fact has; 
been adjudged in a direct proceeding for the purpose. : 

Name, Sec. 883. Every corporation must have a corporate name, 


which it has no power to change unless expressly authorized by 


—_— 
a eee NO 


CIVIL CODE. . 69 


law; but the name is ¿o be deemed so- far matter of description, 
that a mistake in the name, in any instrument, may be disre- 
garded, if a sufficient description remains by which to ascertain 
the corporation intended. 


Sec. 884. Corperations are either : Distinction of 
l - corporatluns. 
1. Publi¢; ox, 

2. Private. - 


Sec. 385. A public corporation is one that has for its object Public corpora- 
the government of a portion of the Territory. Such corpora- 
tions are regulated þy local statutes, or by general laws. 


Sec. 886. Private corporations are of three kinds: Private coe- 
1. Corporations for religion; 

.2. Corporations for benevolence; - 
3. Corporations for profit. 


Sec. 387. The instrument by which a corporation is consti- Charters. 
tuted is called its charter, whether that be a statute, asin case 
of a special charter, or the document prescribed by a general 
statuté, for the constitution of the corporation. 


Sec. 388. In order to-constitute-a ~private-corporation, there Acceptanes of 
‘must not only be a statutory grant of corporate authority, but chanten. 
an acceptance of that grant by a majority of the corporators, 
or their agents. The acceptance cannot be conditional or qual- 
ified. 

Sec. 389. Except when otherwise expressly provided, the-za. 
acceptance of a grant of cerporate authority may be-proved like 
any otheriact. 


Sec. 890. Private corporations may be formed by the volun- ‘Number ot 
corporators, 
tary association of three or more persons, for the purposes and 


in the manner mentioned in the following “sections of this ar- 
ticle. 


Sec. 891. The ‘purposes for which the private’ corporations purposes for 


hich = 
mentioned in the last section may be formed are: rations may 


be formed. 


1. The support of public*worship’; 

2. The support of any benevolent, charitable, educational or 
missionary undertaking ; 

3. The support of any literary or scientific undertaking; 
the maintenance of a library; or the promotion of painting, 
music or other fine arts; . f 
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4. The encouragement of agriculture and horticulture; 

5. The maintenance of public parks, and of facilities for skat- 
ing and other innocent sports; 

6. The maintenance of a club for social enjoyment ; 

7. The maintenance of a public or private cemetery ; 

8. The prevention and punishment of theft or willful injuries 
to property, and insurance against such risks; 

9, The insurance of human life, and dealing in annuities > 

10. The insurance of human beings against sickness or per- 
sonal injury ; 

11. The insurance of the lives of domestic animals ; 

12. The insurance of property against marine risks 3. 

13. The insurance of property against loss or injury by fire, 
or by any risk of inland transporéation ș 

i4. The transaction of a banking business ; 

15. The construction and maintenance of a railway and of a 
telegraph line in connection therewith ; 

16. The construction and maintenance of any other species 
of roads, and of bridges in connection therewith ;; 

17. The construction and maintenanee of a bridge y 

18. The construction and maintenance of a telegraph line; 


19. The establishment and maintenance of'a line of stages; 

20. The establishment and maintenance of a ferry ;. 

21. The building and navigation of vessels, and carriage of 
persons and property thereon ; 

22. The supply of water to the public ; 

23. The manufacture and supply of gas, or the supply of 
light or heat to the public by any other means; 

24, The transaction of any manufacturing, mining, mechan- 
ical or chemical business + 

25. The transaction of a printing and publishing business; 

26. The establishment and maintenance of an hotel; 

27. The erection of buildings, and the accumulation and loan 
of funds for the purchase of real property ; or, 

28. The improvement of the breed of domestic animals, by 
importation, sale or otherwise. 


Sec. 892. A charter must be prepared, setting forth: 
1. The name of the corporation; 


2. The purpose for which it is formed ; 


i 
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& The place or places where its business is to be transact- 
ed ; 

4. The term for which it is to exist ; 

5. The number of its directors or trustees, and the names 
and residences of those who are appointed for the first year; 
and, l f 

6. The amount of its capital stock, if any; and number of 
shares into which it is divided. 


Sec. 393. The charter of aroad company must also state: Oua company. 

1. The kind of road intendetto.be constructed > 

2. The places from and to which the road is intended to be 
run 3. 

3. The counties through which it is intended to be run; 
and, 

4. The estimated length of the road. 


Sec. 894. The charter of an intended corporation must be Suèseription 
‘subscribed by three or more-persons, two of whom at least must “““""" 
be eitizens of this Territory, and must be acknowledged by 
them before a commissioner of deeds, or any officer authorized, 
to take acknowledgments. ' i 


Sec. 395. The charter of a corporation designed to carry on Banking ana _ 
the business of banking or insurance must be presented to the paniese 
auditor of the Territory, who must indorse his approval there- 
on,, but may, as a condition thereof, require the name of the 
eorporation to be changed, if itis, in his judgment, likely to 
mislead the public. 

Sec. 396. A petition must be presented with the charter of Petition.5 
an inteaded corporation, to the county commissioners of the 
county in which its principal place of business is to be situated, 
asking that the charter be examined, approved and filed, and 
an order of incorporation granted.. 


Sec. 397. A. petition. for. incorporation must declare the 1 _ 
truth of the statement of the charter, and must be subscribed 
by all the persons who subscribed the charter, and verified by 
their oaths. 


Sec. 398. Upon the presentation of a petition for incorpo- Proceedings on — 
i ae R x 3 petition 
ration, the county commissioners must inquire into-the facts; ` ` 


and if satisfied that the matters stated in the petition are true, 
; 5x 
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and that the proceedings have been had in conformity with the 
law, an order must be made by the commissioners declaring that 
the charter is approved, and that upon the filing of the order, 
charter and petition, the subscribers of the charter shall be a 
corporation, for the purposes, ‘and-upon the terms therein 
stated. 


Sec. 899. Upon the filing of the order, charter, and petition, 
mentioned in the last section, with the register of deeds of the 
county in which the order was made, and of a duplicate thereof 
with the Territorial Auditor, the subscribers of the charter are 
a corporation for the purposes and upon the terms therein 
stated. 


Sec. 400. Except when otherwise .provided, a. person be- 
comes a corporator in a private corporation, upon the issue of 
stock to him and his acceptance thereof. 


-ARTICLE II. 
‘CORPORATE STOCK. 


Section 401. Subscriptions for stock. 
402, Remedies for non-payment of subscription. 
403. Issue of stock. 
404, Transfers of stock. 
405, Over-issue of stock. 
406. Purchase of stock by the corporation. 
407. Dividend. 


Sec. 401. A subscription to the stock of a corporation about 
to be formed, is to be held for the benefit of the corporation, 
when it is formed, and may be enforced by it. 

Sec. 402. When a corporation is authorized by its charter, 
or by the terms of subscription, to forfeit stock for non-pay- 


‘ment, it may either forfeit the stock, or recover the amount òf 


the subscription, but cannot do both. 

Sec. 403. Stock is issued by -placing it in the name of the 
stockholder upon the books of the corporation ; unless the issue 
of a certificate is required by the charter or by-laws, in which 
case the stock is issued by the execution and delivery of the 


certificate. 
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Sec, 404. A certificate of stock may be transferred like any Transfers of 
other personal property; anda transfer on the books of the : 
corporation is not necessary between the parties to the trans- 
fer; but a certificate is not a negotiable instrument, and a 
transfer does not confer greater rights against the corporation ` 


than the former holder of the stock possessed. £ 


kas 


Sec. 405. A corporation whose capitalis limited by its char- overissue et 
ter, either in amount or in number of shares, cannot issue valid 
certificates in excess of the limit thus prescribed. 


“ANG -TT j ae 1 Purchase of 
See. 408, Unless otherwise provided, a corporation may akin 


purchase, hold and transfer shares of its own stock. corporation. 
Sec. 407. A dividend belongs to the persontin whose name Dividend. 


the stock stands upon the books of the corporation on the day 
when it becomes payable, 


ARTICLE HL : 
"COBPORATE POWERS, 


Seerton 408.’ General powers. 
409, 410. By-laws and other powers. 
411. Mode of acting. 
412. Meetings and agencies, _ 
413, Meetings of public corporations. 
414. Mode of exercising power. 
415. General restriction. 
'416.- Exercise of banking powers prohibited, 
417. Liability“ef stockholders. 
418. Quorum. 
419. Powers of foreign corporations, : 
420. Their liabilities, 
421. Power of colleges, &e., to take ‘property. 
422. Power of cities, &c , to take property. 
423. Power of school officers to take property. 


Sec. 408. Every corporation, by virtue of its ‘existence ag General powers. 
such, has the following powers, unless otherwise specially pros 
vided : 
1. To have succession by its corporate name, for the period 
limited by its charter; and when no period is limited, perpetu- 
ally; subject to the power of the legislature as hereinbefore 
declared ; 
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2. To maintain and defend judicial proceedings; 

3. To make and use a common seal, and alter the same at 
pleasure; > 

4. To hold, purchase and transfer such real and personal 
property asthe purposes of the corporation require, not exceed- 


ing the amount limited by its charter ; 


§. To appoint and remove such surbordinate officers and 
agents, as the business of the corporation requires, and to allow 
them a suitable compensation; 

6. To make by-laws, not inconsistent with the law of 
the land, for the management of its property, the regulation of 
its affairs, and transfer of its stock ; 

7.. To admit and remove members ; and, 

8. To enter inte any obligation essential to the transaction of 
tts ordinary. affairs., 


Sec. 409. The by-laws of a corporation are the regulations 
subordinate to. the charter, prescribed for the government of 
its officers. They must be made by the corporators in general 
meeting, unless the charter prescribes.another hody or a differ- 
ent mode., 


Sec. 410. The powers and duties of corporation, the time, 
place and manner of exercising the corporate powers, the means. 
by which persons may become members or lose membership, the 
kind and number of officers, and the manner of their appoint- 
ment or removal, are prescribed by this Code, or by the stat- 
utes relating to the corporations respectively, or the by-laws. 
made in pursuance of law. i 


Sec. 411. A corporation may act: 

1. By writing, under the corporate seal; 

2. By writing, signed by an authorized agent; 

8. By resolution of the corporators, directors, or other mar- 
aging body; or, 

4, By an authorized agent. 

Sec. 412. Unless otherwise expressly authorized’ by its char- 
ter, the meetings of the corporators, directors or other manag- 
ing body of a corporation, must be held within the jurisdiction 
of the state or Territory by whose authority the corporation was 
created. Jt may, however, also. have agencies elsewhere. 
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See. 413. The meetings of a publie corporation, or of its of- 
- ficers, must be held within the limits of its own jurisdiction. 


Sec. 414. Where the law expressly confers power upon a 
corporation to do an act in a certain mode, its pee is con- 
fined to the mode prescribed. 


Sec. 415. Besides the powers and duties specified in this 
‘ehapter, and such others as are expressly conferred by statute, 
or may be necessary to the exercise of the powers so conferred, 
a corroration has no other power. 


See. 416. No corporation, unless it is expressly incorporated 
for banking purposes, possesses the power of discounting bills, 
notes or other evidenees of debt, of receiving deposizs, of buying 
gold and silver bullion oz foreign coins, of buying and selling 
bills of exchange, or of issuing bills, notes or other evidences 
of debt, upon loan or for circulation as money. 


Sec. 417.. When the whole capital cf a corporation is not 
‘paid in, and the capital paid is insufficient to satisfy the claims 
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of its creditors, each stockholder is bound to pay, on each ° 


share held by him, the sum necessary to complete the amount 
of such share as fixed by the charter, er such proportion of 
that sum asis required to. satisfy the debts of the corporation. 


Sec. 418. When the corporate powers of a corporation are 
directed by its charter to be exercised by any particular body, 
or number of persons, a majority of such body, or persons, if 
not otherwise provided by the charter, is a sufficient number to 
form a board for the transaction of business. Such board 
must be convened in the mode prescribed by the charter or by- 
laws, or by notices to all the members thereof within the Terri- 
tory; and every decision of a majority of the persons thus du- 
ly assembled as a beard, is as valid as if made by all. 


Sec. 419. A foreign corporation can perform no act in this 
Territory, which is forbidden by the laws or is contrary to the 
policy of the Territory. 


Querum. 
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Sec. 420. Every act of a foreign corporation done in this Their liabilities. 
Territory is subject to its laws, and the corporation itself may 


be sued in the manner prescribed by the Cops or Crvit Pro- 
CEDURE, i 
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Power of Sec. 421. Any corporation, being a college or other literary 
3 8, +b s . e e ° 

to take institution of this Territory, may take and hold property, both 
property. 


real and personal, subject to such conditions and visitations as 
may be prescribed by the donor, and agreed to by the corpo- 
ration, in trust for any of the following purposes: 

1. To establish and maintain an observatory; 

2. To found and maintain professorships and scholarships; 

8. To provide and keep in repair a place for the burial of 
the dead; or, 

4, For any other specific purpose comprehended in the gen- 
eral objects authorized by its charter. 


Power of cities Sec, 422, The corporation of any city or village: of this Ter- 
prover ritery may take and hold property, both real and personal, 
subject to such conditions as may be prescribed by the donor, 
and agreed to by the corporation, in trust for any purpose of 
education, or for the difusion of knowledge, or for the relief of 
distress, or- for £re-engine houses, reservoirs, or public docks, 
or for parks, gardens, or other grounds for health and recre- 
ation, or for ornament or military exercise.and parade, -within 


or near such incorporated city or village. 


ower of Sec. 423. The sehool commissioners of any town, and the 
gchool officers oe ok 
to tak > 
pes trustees of any school district, may take and hold property, 


both real and personal, in trust for the benefit of the schools 
of the town or district, and for. such purposes are to be deemed 
corporations. 


ARTICLE IV. 


DISSOLUTION OF CORPORATIONS. 


Szction 424. How dissolved. 
495. Forfeiture for non-user, 
426. Trustees in case of dissolution. 
427. Their powers. 
428, Revival. 


How dissolved. Sec. 424. A corporation is dissolved : 
1. By the expiration of the time limited by its charter; or, 
2. By a judgment of dissolution, in the manner provided by 
` the CODE or CIYIL PROCEDURE, or by statute. 
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Sec. 425. If any borsonicen hereafter created is not or- Forfeiture for 
ganized, and engaged in the transaction of business, within one 
year from the date of its incorporation, its dissolution may be 
adjudged ; unless a different time within which its business 
must be commenced, is fixed by law. _ 


Sec. 426. Upon the dissolution of any corporation, unless Trustees in ` 
other persons are appointed by the legislature, or -by some tion. 
court of competent authority, its directors, trustees or mana- 
gers, at the time of its dissolution, become the trustees of the 
creditors and stockholders of the corporation dissolved, and 
have pow-zr to settle its affairs, collect and pay debts, and di- 
vide among the stockholders the property that remains after 
the payment of debts and necessary expenses; and for this 
purpose may, maintain or.defend any judicial proceeding. 

See..427, The trustees. mentioned in the last section are meir powers. 
jointly.and : severally. responsible te- the creditors and stock- 
holders of ‘the corporation, to the extent of its property in 
their hands. 


Sec. 428. A corporation once dissolved can be revived only Revival. 
by. the same power .by which it could be created. 


CHAPTER IV. 


PRODUCTS OF THE MIND. 


Szcrron 429. How far the subject of ownership. 
430. Joint authorship, 
‘431. Transfer. 
432, Effect of publication, 
433. Subsequent inventor, author, &c. 
434, Private writings. 
| 
Sec. 429. The author of any product of the mind, whether new tar eno 
it is an invention, or a composition in letters or art, or a de- Suet 
sign, with or without delineation, or other graphical represen- 
tation, has an exclusive ownership therein, and in the represen- 
tation or expression thereof, which continues so long as the- . 
product, and the representations or expressions thereof made J 
by him, remain in his possession. 
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Sec. 450. Unless otherwise agreed, a product of the mind, 
in the production of which several persons are jointly concerned, 
is owned by them as follows: 

1. If the product is single, in equal proportions; or, 

2. If it is not single, in proportion to the contribution of 
each. 


Sec. 431. The owner of any product of the mind, or of any 
representation or expression thereof, may transfer his proper- 
ty in the same. i 

Sec. 432. If the owner ofa product of the mind inten- 
tionally makes it public, a copy or reproduction may be made 
public by any person, without responsibility tothe owner, so 
far as the law of this Territory is concerned. 


Sec. 433. If the owner of a product of the mind does not 
make it public, any other person subsequently and originally 
producing the same thing, has the same right therein as the 
prior author, which is exclusive to the same extent, against all 
persons except the prior author, or those claiming under him. 


Sec. 434. Letters, and other private communications in 
writing, belong to the person to whom they are addressed and 
delivered; but they cannot be published against the will of 
the writer, except by authority of law. 


CHAPTER V. 


OTHER KINDS OF PERSONAL PROPERTY. 


SECTION 135, Trade marks and signs, 
436, 437. Good will of business. 
458. Title deeds. 


Sec. 435. One who produces or dealsin a particular thing, 
or conducts a particular business, may appropriate to his ex- 
clusive use, as a trade-mark, any form, symbol or name, which 
has not been so appropriated by another, to designate the ori- 
gin or ownership thereof ;. but he cannot exclusively appropri- 
ate any designation or part of a designation, which relates only 
to the name, quality or description of the thing or business. 
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Sec. 436. The good will of a business is the expectation of Got wit ct 
. . æ a x SiNGas « 
continued public patronage, but it does not include a right to 
use the name of any person from whom it was acquired. 


Sec. 437. The good-will of a business is property, transfer- t. 
able like any other. . 


Sec. 438. Instruments essential to the title of real proper- Tite certs, 
ty, and which are not kept in a public office as a record pursu- 
ant to law, belong to the person in whom, for the time being, 
such title may be vested, and pass with the title. 


ya = 


PART IV. ý 


ACQUISITION OF PROPERTY. 


Titte I. Modes in which property may be acquired. 
II. Occupancy. l 
IIT. Accession. 
IV. Transfer. 
V. Wil. 
VI. Succession. i 


TITLE I, 


MODES IN WHICH PROPERTY MAY BE ACQUIRED, 


Sec. 439. Property is acquired by 
1. Occupancy ; 

2. Accession ; 

3. Transfer ; 

4, Will; or, 


5. Succession. 
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TITLE II. 


OCCUPANCY. 


Section 440. Simple occupancy. 
441, Prescription. 


Sec. 440. Occupancy for any period confers a title sufficient 
against all except the Territory and those who have title by 
prescription, accession, transfer, will or succession. 

Sec. 441. Occupancy for the period prescribed by the Copr 
or CIVIL PROCEDURE, or any law of this Territory as sufficient 
to bar an action forthe recovery of the property, confers a 
title thereto, denominated a title by prescription, which is, 
sufficient against all. 


TITLE III. 


ACCESSION. 


CHAPTER I. To real property. 
II. To personal property.. 


CHAPTER 1. 


ACCESSION TO REAL PROPERTY. 


Szction 442, Fixtures. 
443, Alluvion. 
444, Sudden removal of bank: 
‘445. Islands, in navigable streams. 
446.. In unnavigable streams. 
447. Islands formed by division of stream. 
448. Abandoned bed of stream. 


Sec. 442. When a person affixes his property to the land of 
another, without an agreement permitting him to remove it, 
the thing affixed belongs to the owner of the land, unless he 
chooses to require the former to remove it. 
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Sec. 443. Where, from natural causes, land forms by im- anuvion. 
perceptible degrees upon the bank of a river or stream, navi- 
gable or not navigable, either by accumulation of material, or - 
by the recession of the stream, such land belongs to the owner 
ef the bank, subject to any existing right of way over the bank. 

Sec. 444. Ifa river or stream, navigable or not navigable, Sudden removal 
carries away, by sudden violence, a considerable and distin- 
guishable part of a bank, and bears it to the opposite bank,’ or 
to another part of the same bank, the owner of the part carried 
away may reclaim it, within a year after the owner of the lang 
to which it has been united takes possession thereof. 

Sec. 445. Islands, and accumulations of land, forraed in the iirc 
heds of streams which are navigable, belong to the Territory, se 
if there is no title or prescription to the contrary. 


See. 446. An island, or an. accumulation of land, formed in Menis ir 
a stream which is not navigable, belongs to the owner of the "Ys" 
shore on that side where the island or accumulation is formed, 
or, if not formed on one side only,. to the owners of the shore 
on the two sides, divided by an imaginary line drawn through 
the middle of the river. 


Sec. 417. Ifa stream, navigable or not navigable, in form- Islands formed 


by division of 
ing itself 3 anew arm, divides itself and surrounds land belong- streams. 
ing to the owner of the shore, and thereby forms an island, the 


island belongs to such owner, 


e 


Sec. 448. Ifa stream, navigable or not navigable, forms a ae a 
new course, abandoning its ancient bed, the owners-of the land 
newly occupied take, by way of idemnity, the ancient bed aban- 
doned, cach-in proportion to the land, of which he has been de- 


prived, 


CHAPTER I. 


ACCESSION TO PERSONAL PROPERTY. 


Sgerion 449, Accession by uniting several things. 
450, 451. Principal part, what. 
452. Uniting materials and workmanship, 
453, Inseparable materials, 
454, Materials of several owners, i 
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Section 45 
4: 
4 


5, Willful trespassers, 
6. Owner miay elect between the thing and its value, 
7. Wrongdoer liablé in damages. 


Cr Gt 


Sec. 449. When things belonging to different owners have 
been united so as to form a single thing, and cannot be sepa- 
rated without injury, the whole belongs to the owner of the 
thing which forms the principal part, who must, however, reim- 
burse the value of the residue to the other owner, or surrender 
the whole to him. 

Sec. 450. That part is to be deemed the principal, to which 
the other has been united only for the use, ornament or coms 
pletion of the former, unless the latter is the more valuable, 
and has been united without the knowledge of its owner, who 
may, in the latter tase, require it to be separated and returned 
to him, althougk some injery should result to the thing to which 
it has been united. 

Sec. 451. If neither part gan be tonsidered the principal, 
within the rele prescribed by the last section, the more valùa- 
ble, or, if the values are nearly equal, the more considerable in 
bulk, is to be deenred the principal part. 

Sec. 452. If one makes a thing from materials belonging 
to another, the latter may claim the thing on reimbursing the 
value of the workmanship, unless the value of the workman- 
ship exceeds the value of the materials, in which case the thing 
belongs to the maker, on reimbursing the value of the mate- 
rials. 

Sec. 453. Where one has made use of materials which in 
part belong to him and in part to another, in order to forma 


thing of a new description, without having destroyed any of | 
the materials, but in such a way that they cannot be separated | 
without inconvenience, the thing formed is common to both | 
proprietors ; in proportion, as respects the one, of the materi- | 
als belonging to him, and as respects the other, of the materi į 


als belonging to him and the price of his workmanship. 


Sec. 454. When a thing has been formed by the admixture | 
of several materials of different owners, ard neither can be con; 


sidered the principal substance, an owner, without whose con-| 
sent the admixture was made, may require a separation, if the} 
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materials can be separated without inconvenience. If they 
cannot be thus separated, the owners acquire the thing in com- 
mon, in proportion to the quantity, quality, and value of their 
materials; but if the materials of one were far superior to those 
of the others, both in quantity and value, he may claim the 
thing on reimbursing to the others the value of their materials. 


Sec. 455. The foregoing sections of this article are not ap- ws 
plicable to ‘cases in which one willfully uses the materials of 
another without his consent; but, in such cases, the product 
belongs to the owner ofthe material, ifits identity can be 


traced. 

Sec. 456. In all cases where one, whose material has been Owner Mey 
used without his knowledge, in order to form a product of a the thing ane 
different description, can claim an interest im such product, he 
has an option to demand either restitution of his material, in 
kind, in the same quantity, weight, measure, and quality, of 
the value thereof; or where he is entitled to the product, the 
value thereof in place of the product. 


Sec. 457. One who wrongfully employs materials belonging ¥ 'rongdoer 


e in 


to another, is liable to him in damages, as well as urder the dama. es. 
foregoing provisions of this chapter. 


TITLE IV. 
TRANSFER. 


CHAPTER I. Transfer in general. 
II. Transfer of real property. 
ILI. Transfer of personal property. 
IV. Recording transfers. 


V. Unlawful transfers. 


CHAPTER I. 


TRANSFER IN GENERAL. 


ARTICLE I. Definition of transfer. 
lI. What may be transferred, 
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ARTICLE III, Mode of transfer. 
TV, Interpretation of grants., 


V. Effect of transfer. 


ARTICLE I. 


DEFINITION OF TRANSFER, . 


Sectron 458. Transfer, what. 
459, Transfer a contract, 


Sec. 458. Transfer is an act of the parties, or of the law, 
by which the title to property is conveyed from one living per- 
sou to another. 

Sec. 459. A voluntary transfer isan executed contract, sub- 
ject to all rules of law concerning contracts in general; except 
that a consideration is not necessary to its validity. 


ARTICLE IT. 
WHAT MAY BE TRANSFERRED: 


Sccetion 459. What may be transferred, 
401, Possibility. 
452, Right of entry. 
Sec. 460. Property of any kind may be transferred, except 
as otherwise provided by this article. 

Sex, 461. A mere possibility, not coupled with an interest, 
cannot be transferred. 

Sec. 462: A-mere right of re-entry, or of repossession for 
breach of a condition subsequent, cannot be transferred to 
any one except the owner ofthe property affected thereby. 


ARTICLE III. 


MODE OF TRANSFER.. 


Section 463. When oral. 
464, Grant, what, | 
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Section 465. Delivery necessary, ` e, 
456, Date. 
467. Delivery to grantee is necessarily absolute. 
468, Delivery in escrow. 7 
460. Surrendering or canceling grant. 
470. Constructive delivery, 
471, When voluntary settlement takes effect. 


Sec. 463. A transfer may be made without writing, in ev- 
ery case in which a writing is not expressly required by stat- 
ute. 


Sec. 464. A transfer in writing is called a grant. 


Sec. 465. A grant takes effect, so as to’vest the interest 
intended to be transferred,’ only upon its delivery by the gran- 
tor. | 

Sec. 466. A grant duly executed is presumed to have been 
delivered at its date. 


Sec. 467. A grant cannot be delivered to the grantee con- 
ditionally. Delivery to him or to his agent as such is neces- 
sarily absolute, and the instrument takes effect thereupon, dis- 
charged of any condition on which the delivery was made. 


Sec. 468. A grant may be deposited by the grantor with a 
third person, to be delivered on performance of a condition, 
and, on delivery by the depositary, it will take effect. 


Sec. 469. Redelivering a grant of real property to the 
grantor, or concealing it, does not operate to transfer the title. 


Sec. 470. Though a grant be not actually delivered into the 
possession of the grantee, it is yet to be deemed constructively 
delivered in the following cases:- 

1. Where the instrument is, by the agreement of the parties 
at the time of execution, understood to be delivered, and under 
such circumstances that the grantee 1s entitled to immediate 
delivery ; or, 

2. Where it is delivered to a strange for the benefit of the 
grantee, and his assent is shown or may be presumed. 


Sec. 471. A grant made as a mere gratuity takes effect up- 
on its execution, even though the grantor retains its possession, 
unless a contrary intention appears. : 


When oral, 


Grant, what. 


Delivery 
Ne cessa y. 


Date o 


Delivery to 
grantee is 
necessarily 
absvlute. 


Delivery in 
escrow. 


Surrendering 
or cancelling 
graut, 


Canstrustiye 
delivery. 


When yole 
untary hetiige 
ment takes 
effect. 


85 


86 


Grants, how 
luterpreted, 


Limitations, 
kow controlled, 


Recitals, when 
resorted to, 


interpretation 
against grantor. 


Erreconcilabls 
provisions. 


Meaning of 
“heirs”? and 
issue” in 
certain re- 
mainaders. 


x 


W ads of inheri- 
t ve unneges- 
BilYy. 


CLYIL, CODE, 


ARTICLE IV. 


INTERPRETATION OF GRANTS. 


SECTION, $72: Grants, how interpreted, 
73. Limitations, how controlled, 
474. Recitals, when resorted to. 
475, Interpretation against grantor. 
476. Irreconcilable provisions. 
477. Meaning of “heiis” and “issues” in certain re- 
mainclers, 
478. Words of inheritance, unnecessary. 


Sec, 472. Grants are to be interpreted in like manner with, 
contracts in general, except so far as is otherwise provided by 
this article. 

Sec. 473. A clear and distinct limitation in a grant is not 
controlled by other words less clear and distinct. 

Sec. 474. If the operative words of a grant are doubtful, 
recourse may be had to its recitals to assist the construction. 

sec. £75. A grantis to be interpreted in favor of the gran- 
tee, except that a reservation in any grant, and every grant by 
a public officer or body, as such, to a private party, is to be in~ 
terpreted in favor of the grantor. 

sec. 476. If several parts of a grant are absolutely irrecon- 
cilable, the former part prevails. 

Sec. 477. Where a future interest is limited by a grant to 
take effect on the death of any. person without heirs, or heirs 
of his body, or without.issue, or in equivalent words; such words. 
must be taken to mean successors or issue living at the death. 


. of the person named as ancestor. 


Sec. 478. Words of inheritance or succession are not requis- 
ite to transfer a fee in real property. 


ARTICLE V. 
EFFECT OF TRANSFER. 


Section 479. What title passes, 
430. What interests affected. 
A, 
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Section 481. Incidents. 
482, Grant may inure to benefit of stranger,- 


Sec. 479. A transfer vests in the transferee all the actual what title 
title to the thing transferred which the transferrer then has. _ 
unless a different intention is expressed or is necessarily im 
plied, and no more, except in the eases specified in sections 480, 

499, 1745 and 4778. | 


Sec. 480. A transfer cannot affect any interest of the trans- What interests 
ferrer, which he does not own when it is made; but, if it is 
made with a covenant, neither the transferrer nor any persor 
claiming under him can be permitted to take in contravention 


of the covenant. - 


Sec. 481. The transfer of a thing transfers aiso all its inci- Incidents. 
cents unless expressly excepted ; but the transfer of an incident 
to a thing does not transfer the thing itself. - 


Sec. 482. A present interest, and' the benefit of a condition Grant may 
ure to benef 


or covenant respecting property, may be taken by any natural af stranger, 
person under a grant, although not named a. party thereto, 


CHAPTER IT. 


TRANSFER OF REAL PROPERTY, 


ARTICLE E Mode of transfer. 
| II, Effect of transfer. 


ARTICLE I. 


MODE OF TRANSFER., 


SECTION 483. Requisibes to convey certain: estates.. 
484. Grants im fee er of freeholds, how executed’; when: 
to take effect. 
485. Form of grant, 
486. Grant by married woman must be acknowledged. 
48T. Livery of seizin, F 


88 


Requisites to 
Convey certam 
estate 5. 


Frants on fee, 
ET PFtpeedie as 
Posy exact ai 
we ke bake 


Poy et 


à 
we w we 


Form ftrt. 


Grant ty mir- 
ri sd Woe 
uot be 


a Kuuwledseu. 


T.i very of 
Sv teil, 


CIVIL CODE. 


Sec. 483. An estate in real property, other than an estate at 
will or for a term not exceeding one year, can be transferred 
only by operation of law, or by an instrument in writing, sub- 
seribed by the party disposing of the same, or Dy his agent, 
thereunto authorized by writing. 


Sec. 484. A grant ofan estate in real property, other than 
an estate for years or at will, must be sealed by the grantor or 
lis agent; and ifnot duly acknowledged, previous to its deliv- 
ery, eecarding to the provisions of chapter LV of ‘this Title, its 
subseription and seal must be attested by at least one witness; 
or if not so attested, it has no effect as against a subsequent 
purchaser or incembrancer, or those claiming under him, until 
so acknowledged, 


Sec. 485. A grant of an estate in real property may be mado, 
in substance, as follows: 

“This grant, made the ...day of aanne in the year 
aeee between A. B., of ........., Ot the first part, and G. D., 
Oi iseveseres , of the second part, witnesseth : 

“That the party of the first part hereby grants to the party of 
the second part, in consideration of ...... dollars, now received, 
all the real property situated in ............, and bounded ...... 

‘Witness the hand and seal of the party of the first part. 

“A.B. [Sean] 


Sec. 486. No estate inthe real property of a married woman 
passes by any grant purporting to beexecuted or acknowledged 
by her within this Territory, unless the grant is acknowledged 
by her in the manner prescribed by section 521. 


Sec. 487. The mode formerly in use, of conveying lands by 


feofment, with livery of seizin, is abolished. 


ARTICLE IT. 


EFFECT OF TRANSFER. 


Sreerioy 488. What easements pass with property. 
489. No implied covenants in grants, 
400. How far conclusive on purchasers, 
491, Grants hy owners for life or for years. 
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Section 492. Title to highway. 
493, Attornment by tenant unnecessary, 
494. Lineal and collateral warranties. 


Sec. 488. A transfer of real property passes all easements 
attached thereto, and creates in favor thereof an casement to 
use other real property of the person whose estate is transfer- 
red, in the same manner and to the same extent, as such prop- 
erty was obviously and permanently used by the person whose 
estate is transferred, for the benefit thereof, at the time whea 
the transfer was agreed upon or compiected. : 

Sec. £89. No covenant is implied in any grant of an estate 
in real property, whether it contains special covenants or not, 
except as provided by the-Title on HIRING. : 

Sec, 400. Every grant of an estate in real property is con- 
clusive against the grantor and every one subsequently claim- 
ing under him, except a purchaser or incumbrancer who, in good 
faith, and for a valuable consideration, acquires a superior title 
òr lien by an instrument that is first duly recorded. 

Sec. 491. A grant, made by the owner of an estate forlife or 
yoars, purporting to transfer a greater estate than he could 
lawfully transfer, does not work a forfeiture of his estate, but 
passes to the grantee all the estate whichthe grantor could law- 

ully transfer. 

Sec, 492. A transfer of land, bounded by a highway, pass- 
es the title of the person whose estate is transferred to tke soil 
of the highway in front thereof. 

Sec. 493. When real property is occupied by a tenant, a 
grant of any estate therein, by his landlord, is valid without an 
attornment of the tenant to the grantee; but the payment of 
rent to such grantor, by his tenant, befere notice of ‘the grant, 
is binding upon the grantee; and the tenant is not liable to the 
grantee for any breach of the condition of ‘the lease, until he 
has had notice of the grant. 

Sec. 454. Lineal and collateral warranties,’ with all their 
incidents, and all the incidents of feudal tenures, not ex- 
pressly retained by this Code, are abolished. The liability of 
those who acquire the real property of a decendent, by will or 
succession, is regulated by the Copz or CIVIL PROCEDURE, or 
by statute. r 
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CHAPTER ITT. 


TRANSFERS- OF PERSONAL PROPERTY. 
ARTICLE I. Modeof transfer. 


Il. What operates as a. transfer 
Ill. Gifts, 


ARTICLE I. 


MODE OF TRANSFER. 


Secmox 495. When must be in writing. 
496, Transfer by sale, &c. 


Sec. 495. An interest in a ship, or in an existing trust, can 
be transferred, only by operation of law, or by a written instru- 


~ ment, subscribed by the person, making the transfer, or by his 


Transfer by 
guile, &e. 


Transfer of 
title under sale. 


Trausfer of 
title under 
exocutory 
agreement 
fur sale. 


agent. 


Sec. 496. The mode.of transferring other personal property 


by sale, is regulated by the Title on that subject in the Third 
Division of this Code. 


ARTICLE II. 


WHAT: OPERATES AS A TRANSFER. 


Ssetiown 497. Transfer of title under sale. 
498. Transfer of title undez-executory agreement for sale, 
499, When buyer acquires better title than seller has. 


Sec. 497. The title to persona? property, sold or exchanged, 
passes to the buyer whenever the parties agree upon a present 
transfer, and the thing itself is identified, whether it is sepa- 
rated from other things or not. 


Sec, 498. Title is transferred by an executory agreement for 
the sale or exchange of personal property, oaly when the buy- 
er has accepted the thing, or when the se:'er has completed it, 
prepared it for delivery, and offered it to the buyer, with intent 
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to. transfer the title thereto, in the manner prescribed by the 
chapter upon OFFER OF PERFORMANCE. 


4 T : aq? . When buyer 
Sec. 499. Where the possession of personal property, to- When m 


gether with a power to dispose thereof, is transferred by its better tine 
owner to another person, an executed sale by the latter, while 
in possession, to a buyer in good faith andin the ordinary 
course of business, for value, transfers to such buyer the title 
ofthe former owner, though he may be entitle to rescind, and 


does rescind the transfer made by him. 


ARTICLE ITk. 


GIFTS. 


Secrion 500, Gifts defined. 
501. Gift, how made. 
502. Gift not revocable. 
503. Gift in view of death, what. 
504. When gift presumed to be in view of death. 
505. Revocation of gift in view of death. 
506. Effect of will apon gift. 
507, When treated as legacy. 


Sec. 500. A gift is a transfer of personal property, made Gifts defined. 
voluntarily and without consideration. 


Sec. 501. A verbal gift is not valid, unless the means of itt, now made. 
obtaining possession and control of the thing are given, nor, 
if itis capable of delivery, unless there is an actual or sym- 
bolical delivery of the thing to the donee. 


2P 


Sec. 502. A gift, other than a gift in view of death, cannot citt not 
be revoked by the giver. revecable, 


Sec. 503. A gift in view of death is one whichis made in Gittin view of 
death, whut. 
contemplation, fear, ar peril of death, and with intent that it 
shall take effeet only in case of the death of the giver. 

Sec. 504. A gift made during the last illness of the giver, when gift pres 
or under circumstances which would naturally impress him with Siew of death 
an expectation of speedy death, is presumed to bea gift in - 
view of death. l l t : 
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Sec. 505. A gift in view of death may be revoked by the 
giver at any time, and is revoked by his recovery from the ill- 
ness, or escape from the peril, under the presence of which it 
was made, or by the occurrence of any event which would op- 
erate as a revocation of a will made at the same time. 

Sec. 506. A gift in view of death is not affected by a pre- 
vious will; nor by a subsequent will, unless it expresses an 
intention to revoke the gift. . 

Sec. o07. A gift in view of death must be treated as a lega- 
cy, so far as relates only to the creditors of the giver. 


+ 


CHAPTER IY. 


RECORDING TRANSFERS. 


ARTICLE I. What may be recorded. 
I. Mode of recording, 
TII. Proof and acknowledgment of instruments, 
IV. Effect of recording or of the want thereof, 


ARTICLE I. 


WHAT MAY BE RECORDED. 


Section 508. instruments affecting real property. 
509. Instruments must be acknowledged. 
510, When deed to be recorded. 
öll. Transfers of personat property, &c. 


Sec. 508. Any instrument or judgment, affecting the title 
to real property, may be recorded under this chapter. 

Sec. 509. Before an instrument may be recorded, its exe- 
cution must be acknowledged by the person executing it, or 
proved by a subscribing witness, and the acknowledgment or 
proof certified in the manner prescribed by article IHI of this 
chapter. 

See. 510. An instrument, proved and certified pursuant to 
sections 524 and 525, may be recorded in the proper office, if 
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the original is at the same time deposited therein to remain for 
public inspection, but not otherwise. 
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Sec. S41. Transfers of property in trust for the benefit of Transfers cf 


personal 


creditors, and transfers of or liens on property, by way of Property, fe. 


mortgage, are required to be recorded in the cases specified in 
the Title on special relations of DEBTOR and CREDITOR, and the 
chapter on MORTGAGES, respectively. 


ARTICLE IT. 


MODE OF RECORDING. 


Section 513. lia what office. 
513. Books of record. 
S14. Duties of register, &c.. 
515. Transfers of vessels. 


Sec. 512. Instruments recorded under this chapter, must be 
recorded with the register of deeds, of the county in which-the 
real property affected thereby is situated. ` 


Sec. 513. Grants, absolute in terms, and not intended as 
mortgages, or as securities in the nature of mortgages, are to 
be recorded in one set of Looks, and mortgages and securities 
in another. 


Sec. 514. The duties of registers of deeds, in respect to re- 
cording instruments, are prescribed by statute. 


Sec. 515. The mode of recording transfers of vessels, reg- 
istered under the laws of the United States, is regulated by 


acts of Congress. _ 


ARTICLE II. 


PROOF AND ACKNOWLEDGMENT OF INSTRUMENTS. 


Section 516, 517. By whom acknowledgments may be taken in. 
this territory, 
518, By whom taken, without the territory.. 
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19. By whom taken, without the United States. 
20. Requsites for acknowledgments. 
521. Requisites for acknowledgments when made by 
married Wome. 
5292, Id. 
523. Proof by subscribing witnesses. 
524. Proof of deed when witnesses are dead, 
525. What proof to be made and certified. 
526. Certificate of acknowledgment. 
527, 528, 529. Certificate of officers, authority. 


SECTION - 


Sec. 516. The proof or acknowledgment of an instrument 
may be made at any place within this Territory, before ajudge 
of the district court, or of the supreme court. 


Sec. 517. The proof or acknowledgment ofan instrument 
may be made, iz this Territory, within the city or county for 
which the officer was appointed, before: 

1. A judge of a court of record ; 

2, A mayor or recorder of a city s 

3. A justice of the peace} 

4, A commissioner of deeds ; 

5. A notary public; or, 

6. A probate judge. 


sec. 518. The proof or acknowledgment of an instrument 
may be made without the Territory, but within the United 
States, and within the jurisdiction of the officer, before: 

1. A judge of the supreme court, or of a district court, of 
the United States ; 

2. A judge of the supreme, superior or circuit court, of any 
state or Territory; 

8. The mayor of any city; 

4, Any other officer of the state or Territory mene: the 
acknowledgment is made, authorized by its laws to take the 
proof or acknowledgment; or, 

5. A commissioner appointed for the purpose by the govern- 
ment of this Territory, pursuant to special statutes of this 
Territory. 


Sec. 519. The proof or acknowledgment of an instrument 
may be made without the United States, before: 
1. A minister plenipotentiary, or minister extraordinary, ot 
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chargé d'affaires, of the United States, resident and accredited 
in the country where the proof or acknowledgment is made ; 

2. A consul of the United States resident in that country ; 

3. A judge of the highest court of any of the British Amer- 
ican provinces, acting in his own jurisdiction ; or, 

4. The mayor or chief magistrate of any city in the British 
islands, acting in his own jurisdiction. 

Sec. 520. Lhe atknowledgtient of an instrument cannot be Requisites for 
taken, unless tie officer taking it knows, or has satisfactory ev- mems 
idence, that the person mains such acknowledgment is the in- 
dividual who is desctibed in and who executed the instrument. 

Sec. 524. The acknowledgment of a married Woman to an Acmowteds- 
instrament, purporting tò be eXectited by her, cannot be taken ried womens 
Within this Teri#'nvy, unless she acknowledges to the officer, on 
a private examinativn, apart from her husband, that she execu- 
ted such instrument freely, and without any compulsion or fear 
of her husband. 
© Sec. >° ° conveyance by a married Woman has the same 1a. 
effect a. if she were unmarried, and may be acknowledged 
in the same manner, except as mentioned in the last section. 


Sec. 523. The proof of the execution of an instrument. must a sub= 
be made by a subscribing witness thereto, who must state his witness. 
own place ‘of residence, and that he knew the person who is de- 
scribed in and who executed the instrumént; and such proof 
must not be taken, unless the officer is personally acquainted 
with such subscribing witness, or has satisfactory evidence that 
he is the stbséribing Witness to the instrument. i 

Sec. 524. When all the witnesses to aii instřument which Proof of deed 
Wight be recorded are dead, it may be proved before any officer are dead, 
mentioned in sections 517, 518 or 519, other than commission- 
ers of deeds, justices of the peace, notaries public and probate 
judge. 

Sec. 525. The proof of the execution òf an instrument, in What proof to 
the case mentioned in the last section, must be made by satis- certitied. 
factory evidence of the death of all the witnesses thereto, and 
of the handwriting of such witnesses, or of one of them, and of 
the grantor; all which evidence must be set forth by the officer 


taking thé same, in his certificate of the proof, 
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Sec. 626. An officer taking the acknowledgment or proof of 
any instrument must indorse upon the instrument a certificate 
thereof, signed by himself personally, setting forth all the mat- 
ters required by law to be done or known by him, or proved 
before him, on the proceeding, together with the names of all 
the witnesses examined before him, their places of residence 
respectively, and the substance of their evidence. 


Sec. 527. A certificate of proof or acknowledgment before 
any officer in this Territory other than a judge of a court of 
record, when used in any county other than that in which he 
resides, must be accompanied by a certificate, under the hand 
and seal of the register of deeds of the county in which the of- 
cer resides, setting forth that such oficer, at the time of taking 
such proof or acknowledgement, was duly authorized to take the 
same, and that the clerk is acquainted with his handwriting 
and pelieves that the signature to the original certificate is gen- 


Wine. 


Sec, 5628. When an instrument is proved or acknowledged 
before one of the officers mentioned in subdivision 4 of section 
518, the certificate of such officer must be accompanied by a 
certificate under the name and official seal of the clerk, register, 
recorder or prothonotary, of the county in which such officer 
resides, or of the county or district court or court df common 
pleas thereof, specifying that such officer was, at the time of 
taking.the proof or acknowledgment, duly authorized to take 
tire same, and that such clerk, register, recorder or prothono- 


tary, is acquainted with the handwriting of the officer, and be- 


lieves his signature to be genaine. 


Sec. 529. When an instrement is proved or acknowledged 
before one of the commissioners mentioned in subdivision 5° of 
section 518; the-certificate of such commissioner must be ac- 
companied by the certificate of the secretary of this Territory, 
attesting the existence of. the officer, and the genuineness of 
his signature; and.such commissioncr. can only act within the 
city or couaty in. which, he resided at the time of his appoint- 
ment. 
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ARTICLE IV. 


EFFECT OF RECORDING, OR THE WANT THEREOF. 


Section 5530, Conveyances to be recorded. 
531. Conveyance, what. 
502. Letter recorded, how revoked, 
33, Effect of recording and deposite 
d3f. Certain leases not affected. 

Sec. 580. Every conveyance of real property, other than a conveyances 
lease for a term not exceeding three years, is void as against i 
any subsequent purchaser or incumbrancer (including an as- 
signee of a mortgage, lease, or other conditional estate) of the 
same property, or any part thereof, in good faith and for a valu- 
able consideration, whose conveyance is first duly recorded. 


“Sec. 581. The term “conveyance,” as used in the last sec- Conveyance, 
tion, embraces every instrument in writing by which any estate ` = 
or interest in real property is created, aliened, mortgaged or 
incumbered, or by which the title to any real property may be 
atlected ; except wilis, executory contracts for the sale or pur- 
chase of real property, and powers of attorney. 


See. 532. No imstrument containing a power to CONVCY gewer rear e y 
real property, which has been recorded, is to be deemed revoked Y UEY 
by any act of the party by whom it was executed, unless the 
Instrument containing such revocation is also recorded in the 


same office in which the instrement containing the power was 
recorded. 


Sec. 533. The recording and deposit of an instrument pect ot 
proved and certified according to the provisions of sections armpit. 
O10, 524 and 525 are constructive notice of the éxecution of 
such instrument to all purchasers and incumbrancers subse- 
quent to the recording; but the proof, recording and deposit | 
do not entitle thé instrument or the record thereof, or the tran- . 
script of the record, to be read in evidence. . i 


Sec. 584. The provisions of this chapter do not extend t@ certain teases 
leases existing at the time of the adoption of this Code. _ perp ese 
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CHAPTER V. 
UNLAWFUL TRANSFERS. 


Sxerion 535. ‘Certain i instruments Void against purchasers, &¢, 
536. Not void against purchaser having notice, unless 
fraud is mutual. 
537, 538. Power to revoke when deemed executed. 
539, Purchaser in good faith, net affected. 
540. Conveyance of land adversely possessed. 
541, Other provisions. 


Sec. 585. Every instrument, other thari a will, affecting an 
estate in real property, including every charge upon real prop- 
erty, or upon its rents or profits, made With intent to defraud 
prior or subsequent purchasers theresf,or incumbrancers there- 
on, is void as against every purchaser or incumbrancer, aor 
value, of the same property, rents or profits. 

Sec. 586. No instrument is to be avoided under the last 
section, in favor of a subsequent purchaser or incumbrancer 
having notice thereof at the time his purchase was made of 
his lien acquired, unless the persondém whose favor the instru- 
ment was made, was privy to the fraiid‘ititended. 


` 


Sec. 537. Where a power to revoke er modify an instruthent 
affecting the title to, or the enjoynietit of, an estate in real 
property is reserved to the grantor, or given to any other per- 
son, a sttbsetyuent grant ‘of or charge upon the estate, by the 
person having the power of revocation, in favor of a purcha- 
ser or incumbraiicer for value, operates as a revocation of the 
original instrument, to the extent of the power, in favor of such 
purchaser or incumbrancer. 


Sec. 5388. Where a person having a power of revocation, 
within the provisions of the last section, is not entitled to ex- 
ecute it until after the time at which he makes such a grant 
or charge as is described in that section, the power is deemed 
to be executed as soon as he is entitled to execute it. 

Sec. 539. The rights of a purchaser or incumbrancer in 
good faith and for value are not to be impaired by any of the 
foregoing provisions of this chapter, 


ee RA OR TARE RGN ERNE AIRC A OTe 
PEETS FONTAINE ee ERT ENE PTT EA FO NENTE A ETE TRAIT COTE TO I 


CIVIL CODE, 99 


Sec. 540. Every grant of real property, other than one Convevance a 
made by the Territory, or undera judicial sale, is void, if at 7 Possessed. 
the time of the delivery thereof, such real property is in the 
actual possession of a person claiming under a title adverse to 


that of the grantor. 


Sec. 541. Other provisions concerning unlawful transfers other 
sions. 
are contained in Part II of the Fourth Division of this Code, ` 
concerning the special relations of DEBTOR and CREDITOR. 


TITLE V. 


i WILL. 


CHAPTER I. Execution and revocation of wills. 
II. Interpretation of wills. 


III. General provisions relating to wills. 


CILAPTER I. 


EXECUTION AND REVOCATION OF WILLS. 


Section 542. Who may make will. 

543. Monomaniac incompetent. 
5H. Will procured by fraud, &e. 

: 545. What may pass by will. 
546. Who may take by wilk 
547. Nuncupative will. 
548. Mutual will. j 
549. Conditional will 
550. Written will, how to be executed. 
551. Nuncupative will, how to be executed. 
552. Witness to add residence. 
553. Republication by codicil. 
554. Will made out of this territory. 
555. Will not duly executed. void. 
556. Subsequent change ‘of domei. 
557. Wills may be deposited for safe keeping. 
558, To whom to be delivered. z 
559. Will, when to be opened by surrogate. 
560. Lost or destroyed will, _ ; 
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561. Written will, how revoked. 

562. Evidence of revocation. 

563. Revocation by obliteration on face of will. 

564, Revocation of duplicate. 

565, Revocation by subsequent will. 

566, Revocation of subsequent will does not revive the 
first. 

567. Revocation by marriage and birth of issue, 

568, Revocation of woman’s will by marriage. 

569. Contract of sale not a revocation. 


SECTION 


570. Charge or incumbrance not a revocation, 

571. Conveyance when not a revocation. 

572. When itis arevyocation. 

573. Revocation of codicils. l 

574. Afterborn child, unprovided for, to succeed. 

575. Devises and bequests in certain cases not to lapse. 
573. Witness to will, cannot take under wi h 

577, When witness may suceees 

578. Creditor a competent witness, 


Sec. 542. Every male person of the age of eighteen years 
or upwards, and every female of the age of sixteen years or 
upwards, of sound mind, and no others, may dispose of real 
aud personal property, by a will duly executed, according to 
the provisions of this Code. 

dec. O43. A person having any insane delusion is incompe- 
tent to make a will. 


See. 544. A will or part of a will procured to be made by 
duress, menace, fraud or undue influence, may be denied pro- 
bate; and a revocation, procured by the same meaas, may be 
declared void. . ` 


Sec. O45. Every estate and imterest ia real or personal 
property, to whick heirs, husband, widow or next of kin might 


succeed, may be disposed of by wilh 


Sec. 546. A testamentary disposition may be made to any 
person capable by law of taking the property so disposed of, 
except that no corporation can take under a will, unless ex- 
pressly authorized by its charter or by statute so to take. 


sec. +7. A nuncupative will of real.or personal property, 
or both, is valid, when madein contemplation, fear or peril of 
death : 


t * 
v s 
3 
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1. By a soldier, while in actual military service, whether he 
is an officer or privats, or a surgeon, or a servant of the army ; 
or, 

2. By a sailor (whether he is an officer or surgeon, a marine 
or mariner, or a servant of the vessel), after he finally goes on 


board the vessel for the voyage, and before he comes on shore, 
in port, after the voyage is over. 


Sec. 548. A conjoint or mutual will is valid, but it may be Mutua win. 
revoked by any of the testators, in like manner r with any oth- 
er will. 


Sec. 549. A will, the validity of which is made by its own Conditional 
terms conditional, may be denied probate, according to the = 
event, with reference to the condition. 


Sec. 550. Every will, other than a nuncupative wil author- Written wil, 
ized by section 547, must be executed and attested as follows: executed. 


1. It must be subscribed at -the-end thereof, by the testator 
himself, or by some person in his presence and by his direc- 
tion ; 

2. The subscription rust be made-in the presence of each of 
the attesting witnesses, or be acknowledged by ‘the ‘testator to 
each of them, to have been made by him or dy his authority ; 


3. The testator must, at the time of subscribing or acknowl- 


edging the same, declare to the attesting witnesses that the in- 
strument is his will; and, ` 


4. There must be twe attesting witnesses, each of whom 
must sign his name as a witness at the end of the will, at the 
testator’s request. i 
‘Sec. 551. A nuncupative will is not required to be in writ- Nuneupative 
ing, nor to be declared or attested with any formalities. be executed. 
Sec. 552. A witness to a written will must write, with his witness toada 
name, his place of residence; and a person who subscribes the ™°°"°* 
testator’s name, by his direction, must write his own name as 
a witness to the will. -But a violation of this section does not 
affect the validity of the will. 


Sec. 553.. The execution of a codicil, referring to a previous republication 
will, has the effect to republish the will, as modified by the POCONO 
codicil, 
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Sec. 554. A will of real or personal property, or both, or a 
revocation thereof, made out of this Territory by a person not 
having his domicil in this Territory, is as valid, when executed 
according to the law of the place in whieh: the same was made, 
or in which the testator was at the time domieiled, as if it were 
made in this Territory, and according to the-provisions of this 
chapter. 

Sec. 555, No will or revocation is valid. ualess executed eith- 
er according to-the-provisions of this.chapter;. or-accerding to 
the law of the place-in which it was made, or in which. the tes- 
tator was at the-time domitHed:. l 

Sec. 550. Whenever a will,.or, a revocation thereof, is duly 
executed according-to the law of the place in which the same 


‘was made, or iè which the testator was at the time domiciled, 


the same is regulated, as to the validity of its execution, by the. 
law of such place, notwithstanding that the testator subse. 
quently changed his domicil to a place, by the law.of which. 
such will would be void. - 
Sec. 557. Eyery, probate judge must deposit;. in his office, 
any will delivered to- him-for that purpose, and give-a.written. 


_ receipt to the depositor ; and must inelose such will in-a:sealed 


wrapper, so that it cannot be read, andtindorse thereon the 
name of tle testator, his.residence, and the date of the deposit; 
and such wrapper must-not: be opened until its delivery under: 
the provisions of.the-next section. 


Sec. 558. A will deposited under the provisions o£. the. last: 
section must be delivered only :. 

1. To the testator: in person. 

2. Upon his written order, duly. proved by-tlie-oatl of” a subs 
scribing witness 3. 

Ə. After his déath, to the-person, if’ any; named’ in the iù- 
dorsement on the wrapper of the will; or, 

4, Ifthere is no such indorsement, and if the will was not 
deposited with the probate judge having jurisdiction of its pro- 
bate, then to the probate judge who has jurisdiction. 

Sec. 559. The probate judge with whom a will is deposited, 
or to whom it is delivered, must, after the death of the testator, 
publicly open and examine the will and file it in his office, there. 
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to remain until duly proved, or deliver it to the probate judge 
having jurisdiction of its probate. 
Sec. 560. A lost or destroyed will of real or personal prop- Lost or destrov- 
erty, or both, may be established im the cases provided in the 
Copz or Crvit ProsapvgRe, oz-any. actin. foxee, on that subject. 
Sec, 561. Except in the cases in this chapter mentioned, no Watton wy 
written will, nor any part thereof, can be revoked or altered, 
otherwise than : 
1. By a written will, or other writing of the testator, declar- 
ing such revocation or alteration, and? exeeuted: with the same - 
formalities with which a will should be executed‘by such testa- 
tor; or, 
2. By being burnt, torn, canceled, obliterated or destroyed, 
with the intent and for the purpose of revoking tLe same, by 
the testator himself, « or r by some person in his presence and by 
his direction, * 


See. 562. Whena will is canceled or ooa by any oth- Evidence of 
er person than the testator, the direction of the testator, and 
the fact of such injury or destruction, must be proved by two 


witnesses. 
Sec. 563. A revocation by obliteration on. n. the face of the Revocation by 


obliteration oa 
will may be partial, or total, and. is. complete if the material fce of will. 
part is so obliterated as.to. skow an intention to revoke; but 
where, in, order to effect a new. disposition, the testator at- 
tempt to revoke a. provision of the will by- altering or obliter- 
ating the face thereof, such revocation, is. not. valid. unless. 


the E se ieee effected. 
Revooation of 


Sec. 564. The revocation of a will, executed in.duplicate, aunicate. 
may be made by revoking one of the duplicates. 


Sec. 565. A prior willis not revoked by.a subsequent will, Areia by 
unless the latter contains an express revocation, or provisions will, 
wholly inconsistent with the terms. of. the former will; but in z 
other cases the prior will remains effectual-so.far as. consistent ; 


with, the provisions of the subsequent will. 
Bee. 566: If, after making a will, the testator duly makes Revocation of 


and executes a subsequent will, the. destruction, canceling or will does not 
| revive tag 
revocation of the latter does not revive the former, unless itvarst. 


appears by the terms of such revocation that it was his inten- 
q% l 
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tion to revive the prior will, or unless after such destruction, 
canceling or revocation, he duly republishes the prior will.. 


Sec. 567. If, after havitig made a will, the testator mar- 
ries, and has issue of such marriage, born either in his lifetime 
or after his death, and the wife or issue survives him, the will 
is to be deemed revoked, unless provision has been made for 
such issue by some settlement, or unless such issue are provi- 
ded for in the will, or in such way mentioned therein as to show 


an intention not to make such provision ; and no other evidence 


to rebut the presumption of such revocation can be received. 


Sec. 568. A will executed by an unmarried woman is re- 
yoked by her subsequent marriage. 


Sec. 569. An agreement made by a testator, for the sale or 
transfer of property disposed of by a will previously made, 
does not revoke such disposal; but the property passes by the 
will, subject to the same remedies on the testator’s agreement, 


for a specific performance or otherwise, against the devisees or 


Jegatees, as might be had against the testator’s successors, if 
the same had passed by succession. 


Sec. 570, A charge or incumbrance upon any real or per- 
sonal property, for the purpose of securing the payment of 
money, or the performance of any other vvligation, is not a re- 
vocation of a will relating to the same property, previously ex- 
ecuted; but the dispositions made by the will take effect subject 
thereto. 


Sec. 571. A conveyance, settlement, or other act oË- “estas 
tor, by which his interest in a thing previously disposed’ of by 
his will is altered, but not wholly divested, is not a revocation 3 
but the will passes the property which would otherwise devolve 
by succession. | 
Sec. 572. If the instrument, by which an alteration is made 
in the testator’s interest in a thing previously disposed of by 
his will, expresses his intent that it shall be a revocation, or if 
it contains provisions wholly inconsistent with the terms and 
nature of the testamentary disposition, it operates as a revoca- 
tion thereof, unless such inconsistent’ provisions depend on a 
condition or contingency, by reason of which they do not take 
effect. 


fea ariannin a e 
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Sec. 578. The revocation ofa will revokes all its codicils. Revocation at 


Sec. 574. Whenevera testator has a child born after the Aaa 
making of his will, either in his lifetime or after his death, and vided fer, to 
dies leaving such child unprovided for by any settlement, and 
neither provided for nor in any way mentioned in his will, the 
child succeeds to the same portion of the testator’s real and 
personal property, that he would have succeeded to if the testa- 
tor had died intestate. 


Sec. 878. Whenever any realor personal property is dis- Devises and 
m : bequests, in 
posed of by willto a descendant or a brother or sister of the certain cases 
, : , i , , not to lapse, 
testator, and such legatee or devisee dies during the lifetime of 
the testater, leaving a successor who survives the testator, such 
disposition does not lapse, but the thing se disposed of vests in 
the surviving successors of the legatee or devisee, as if such 
legatee or devisee had survived the testator and had died in- 
testate. 


. Sec, 576. If a person is an attesting witness to the execu- MEU e 
tion of a will wherein any beneficial devise, legacy, interest or Vader wit. 
power of appointment of any real or personal property, is made 
to such witness, and the will cannot be proved without his tes- 
timony, the devise, legacy, interest or power is void so far only —— 
as concerns such witness, òr any one claiming under him, and 


the witness is competent to prove the execution of the will. 


Sec. 577. An attesting witness to a will, without whose tes- waa nio 
timony it cannot be proved, and who would have been entitled 
toa share of the testator’s estate in case the will had not been 
established, succeeds to the same portion ofthe testator’s es- 
tate that he would have succeeded to if the testator had died 


intestate, not exceeding the value of the devise or bequest to 
him in the will. - 
Sec. 578. A creditor, whose debt is by a will charged upon Creditor a 


property, is not thereby disqualified as a witness to prove the witness. 
execution of the will. 
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« CHAPTER IT. 


INTERPRETATION OF WILLS, AND. EFFECT OF VARIOUS 
PROVISIONS. 


Sxction 579, Testator’s intention to be carried out. 
580. Intention. to.be ascertained from the will. 
581. Rules.of interpretation. 
582. Several.instraments are to be taken together. 
583, 584; 585, Harmonizing various parts. 
586. Words taken, in ordinary sense, 
587, Words.to.reoceive an operative construction. 
588, Intestagy, ta be avoided, 
539. Effect of technical: words, 
590. Technical words. not, necessary. 
591. Certain words not.necessary to -pass a feo. À 
. 592. Power to devise, how executed by. terms of will, ¢ 
593. Day is@ ur bequest of all real or all personal preperty, 
or both. © oe, < rt 
594, 595, Residuary clause :* 
596. “Heirs,” “relatives,””. “issue,” “descendants,” &e, 
597. Words of donation; nd, of limitation. 
598. To what time words.refer. 
599. Devise or bequest to% class. 
609. When conversion, talsés. effect. 
601. When child born ae testator’s death takes under 


will. 
602. Mistakes and omissions, 


603. When, devises and’ bequests vest, 
894; When cannot he divested. 
605. Death ofidevisee or legatee, 

Ju. is sefest¥in remainder are not affected. 
607. Conditional, devises and. hequests, | 
608. Gendition precedent, what, 
609. Effect of conditian,precedent. _ 
610. Conditions precepit, when .deemed peronubk 
611. Condifions subsequest. what, 
612. Devisees, goytake as tenant in common. 
613. Advan? sents when, adymptions.. 


Testator’s. Sec. 579. A. will is to be. construed: according. to: the inten- 


intention te 


earried out. i tion of the testator. Where his intention cannot have effect 
to.its full extent, it must, have effect.as far as possible. 


i 
ł 
| 
| 
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Sec. 580. Incase of uncertainty, arising upon the face of a Intention te be 
will, as to the application of any of its provisions, the testator’s 1°™ the wil. 
intention is to be ascertained from the words of the will, tak- 
ing into view the circumstances under which it was made 5 | Xen 
clusive of his oral declarations. 


See. 581. In interpreting a will, subject to the laws. of this ar 
Territory, the rutes prescribed by the following sections of this- 
chapter are to.be observed, unless an intention to the contrary 
clearly: rs i i 


Sec. 582. Several testamentary instruments, P E Ëy Several instru- 
ents 
the same —— are to be taken and construed together ag taken together. 
one instrument.. g 


See. 583. All the parts ofa: will are-to be construed in re- SEEE] 
lation to-sack.other,. and so as if possible: ‘to. form: owe consis- 
tent whole;. tut where several parts are absolutely irreconcila- 


ble, the latter must prevail.. 


Sec. 584. A clear and distinct devise-or -bequest cannot be 14 
affected by any reasons assigned therefor, or by any other 
words not equally clear andidistinet, or by inference or argu- 
ment from.other parts ofthe- will, or by an inaccurate recital 
ef or reference to its contents in another part of the will. 


Sec.. 585. Where the meaning of any part of a will is am- 1" 
biguous or doubtful, it may be explained by any reference there- 
to,. or recital thereof, in another part of the will. 


Sec. 586. The words of a will are to be taken in their or- piled ie 


dinary and grammatical sense, unlessa clear intention: to use sense: 
them in another sense can be collected, and that other. can, be 
ascertained. 


Sec. 587. The words ofa will are-to.reeeite an-lnterpreta-. Words to a 


nective an 


tion which will give to every. expression some effect, rather operative n 


than one which shall render any ofthe expressions inopera- 
tive. 


Sec. 588, Of two modés-of interpreting a. will, that: is to be Intestacy to be 
preferred which will prevent a-total intestaey... 


sée.. 589; Techniéal words in.a will are to be taken in their Erect ot 


ecknical 


technical sense, unless the. context- Clearly: indicates a contrary words, 
Mtention.., 
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Sec. 590. Technical words are not necessary to give effect 
to any species of disposition by a will. 

Sec. 591. The term “ heirs,” or other words of inheritance, 
are not requisite to devise a fee, and a devise of real property 
passes ail the estate of the testator, unless otherwise limited. 


Sec. 592. Real or personal property embraced in a power to 
devise, passes by a will purportit.g to devise all the real or per- 
sonal property of the testator. 


Sec. 593. A devise or bequest of all the testator’s real or 
personal property, in express terms, or in any other terms de- 
noting his intent to dispose of all his real or personal property, 
passes all the real or personai property which he was entitled 
to dispose of by will at the time of his death, | 


Sec. 594. A devise of the residue of the testator’s estate, 
property, or real property, passes all the real property which 
he was entitled to devise at the time of his death, not other- 
wise effectually devised by his will. | 


Sec. 595. A bequest of the residue of the testator’s estate, 
property or personal property, passes all the personal property 
which he was entitled to bequeath at the time of his death, not 
otherwise effectually bequeathed by his will. 


Sec. 596. A testamentary disposition to “heirs,” ‘rela- 
tions,” “nearest relations,” ‘‘ representatives,” ‘legal repres- 
entatives’’’ or “‘ personal representatives,” or “family,” ‘is- 
sue,’ “ descendants,” “‘ nearest” or “next of kin” of any per- 
son, without other words of qualification, and when the terms 
are used as words of donation and not of limitation, vests the 
property in these who would be entitled to succeed to the pro- 
perty of such person, according to sections 642 and 648 of this 
Code. 


Sec. 597. The terms mentioned in the last section are used 
as words of donation, and not limitation, when the property is 
given to the persen so designated, directly, and not as a qual- 
ification of an:estate given to the ancestor of such person. 


Sec. 598. Words in a will referring to death or survivorship, 
simply, relate to the time of the testator’s death, unless pos- 
session is actually postponed, when they must be referred to 


the time of possession, 
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Sec. 599. A testamentary disposition to a class includes 
every person answering the description at the testator’s death; 
but when the possession is postponed to a future period, it in~ 
cludes also all persons coming within the description, before the 
time to which possession is postponed. | 

Sec. 600. When a will directs the conversion of real prop- 
erty into money, such property and all its proceeds must be 
deemed personal property, from the time of the testator’s 
death. 

Sec. 601. A child'conceived before, but not born until after 
@ teztator’s death, or any other period when a disposition to a 
class vests in right or in possession, takes, if answering to the 
description of the class. 

Sec. 602. When, applying a will, itis found that there is an 
imperfect description, or that no person or property exactly 
answers the description, mistakes and omissions must be cor- 
rected, if the error appears from the context of the will or 
from extrinsic evidence; but evidence of the declarations of the 
testator as to his intention cannot be received. 


Sec. 603. Testamentary dispositions, including devises and 
bequests to a person on attaining majority, are presumed to 
vest at the testator’s death. : 

Sec. 604. A testamentary disposition, when vested, cannot 
be divested unless upon the occurrence of the precise contin- 
gency prescribed, by the testator for that purpose. 


Sec. 605. Ifa devisce or legatee dies during the lifetime of 
the testator, the testamentary disposition to him fails, unless 
an intention appears to substitute seme other in his place. 


Sec. 606. The death of a devisee or legatee of æ limited in- 
terest, before the testator’s death, does not defeat the interests 
of persons in remainder, who survive the testator. 


Sec. 607. A conditional disposition is one which depends 
upon the occurence of some uncertain event, by which it is 
either to take effect or be defcated. 


Sec. 608. A condition precedent in a will is one which is 
required to be fulfilled before a particular disposition takes 
effect. ) 
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Sec. 609. Where a testamentary disposition is made upon a 
condition precedent, nothing vests until the condition is fulfilled ; 
except where such fulfillment is impossible, in which case the 
disposition vests, unless the condition was the sole motive there- 
of, and the impossibility was unknown to the testator, or arose 
from an unavoidable event subsequent to the execution of the 


will. 
Sec. 610. A condition precedent in a will is to be deemed 


performed when the testator’s intextion has been substantially, 
though not literally, complied with. i 


Sec. 611. A condition subsequent is where an estate or in- 
terest is so given as to vest immediately, subject only to be di- 
vested by some subsequent act or event. 


Sec. 612. A devise or legacy given to more than one person 
vests in them as owners in common. ; 


Sec. 618. Advancements or gifts are not to be taken as 
ademptions of general legacies, unless such intention is ex- 
pressed by the testator in writing. 


CHAPTER II. 


GENERAL PROVISIONS. 


SECTION 614, Nature and designations of legacies. 
l. Specific. 
2. Demonstrative. 
Ə. Annuities, 
4. Residuary. 
5. General. 
615. Order of sale in case of an intestate, 
616. Order of sale in case of a testator. 
617, 618. Legacies, how charged with debts. ~ 
619. Abatement. 
620. Specific devises and legacies. 
621, Heir’s conveyance good, unless will is proved within 
four years. 
622. Possession of legatees. 
623. Bequest of interest, 
624, Satisfaction, 
625. Legacies, when due. 
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Section 626. Interest. 
627. Construction of these rules. , 
628. Executor according to the tenor. i 
629. Power to appoint is invalid, 
630. Executor not to act till qualified. 
631. Executor of an executor. | 
632. Provisions as to revocations, _ a 
633. Execution and construction of prior wills not 
affected. 
634, “Wills” includes codicilss 
635. The law of what place applies 
636. Liability of beneficiaries for testator’s obligations. - 


Sec. 614. Legacies are distinguishtdind désighated, accord- Nature and 
ing to theit nature, as fellows? l legacies. 
1. A legacy of a particular thig, specified, and distinguish- spssiae. 
ed frorn afl ‘others of the same kind ‘bélonging to the testator, 
is specific’; if such legacy fails, resort canndt'be tad to the oth- 
er property of the testator; 
2. A legacy is detionstrative when the particular fund or Desmoastrative. 
personal propérty is pointed out from which it is to be taken or 
paid; if such fund or property fails, in whole or in part, resort 
may be had to the general assets, as in case of a general 
legacy ; 
3. An annuity is a bequest of certain specified sums périddi- Annuities. 
cally; if the fund or property out of which they arè ‘payable 
fails, resort may be had to the -general-assets, ds tn ‘case of a, 
general legacy ; 
4, A residuary legacy embraces’ only that which reinains af. Besiduery. 
ter all the bequests of the will are discharged; 
5. All other legacies are general legacies. 
Sec. 615. When a decedent dies ifitestate, the property, ox- Order of sais 
cept stich as is otherwise disposed of ander Nection 640 of thig imtestscz. 
Code, ahd such as is exempt wnder the Conn or CIVIL Prooz- 
DURE, or any statute exempting property froin execution, is to 
be resorted to; in the following order, in payment of debts : 
1. Personal property 3 
2. Real property other than estates of freehold 
3. Estates of freehold. 
Sec. 616. The property of a testator, with the exception Order of sts 
specified in the last section, is to be resorted to, in the follow- ‘**er 
ing order, for the payment of debts and legacies ; e : 


Genetal. 


"9 | CIVIL CODE. 


pot 
F 
& 


1. Personal property, excepting such as is expressly exempt- 
ed in the will; 

2. Real property expressly devised to pay debts or legacies, 
where the personal property is exemptedin the will, or where 
the personal property which is not exempted is insufficient ; 

3. Real property which is not effectually devised ; 

4. Property, real or personal, charged with debts or lega- 
cies; but though real property be charged with the payment 
of legacies, the personal property is not to be exonerated ; 

5. The following property, ratably: real property, devised 
without being charged with debts or legacies, and specific and 
demonstrative legacies ; 

6. Personal property expressly exempted in the will. 


Yom cioa, hes ST > $ 1 : N : 
Yeas bey Sec. GIT. In the application of the personal property ofa 
Gobis decedent to the payment of debts, legacies must be charged in 


the following order, unless a different intention is expressed 
in the will ; 
1 Residuary legacies ; 
. General legacies ; 
3. 3. Legacies given for a valuable consideration, or for the 
relinguishment of dower, or some right or interest ; 
4. Specific and demonstrative legacies, 


N. See. 618. Legacies to husband, widow or kindred of any 
class, are chargeable only after legacies to persons not related 
to the testator. 

Avatoment. Sec. 619. Abatement takes place in any class only as be- 
tween legacies of that class, unless a different intention is ex- 
pressed in the will. 

3 See. 620. In a specifie devise or legacy the title passes by 
the will, but, In case of legacies, possession can only be ob- 
tained from the personal representative; and he may be au- 
therized by the probate judge to sell the property devised-or 
bequeathed, in the cases herein provided. 


He's onor- See. OL1, The rights ofa purchaser or incumbrancer of 
oo “as Teal property, in good faith, and for value, derived from any 
person claiming the same by succession, are not impaired Ly 

y devise made by the decedent from whem succession is 


ess the instrument containi ng such devise is duly 
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proved-as a.will, and recorded in the office of the probate judge 
having jurisdiction thereof, or unless written notice of such de- 
vise is filed with the probate judge of the county where the real 
property is situated, within four years after the devisor's death. 


Sec. 622. Where specific legacies are for life only, the first 
legatee must sign and deliver to the second legatee, or, if there 
is none, to the personal representative, an inventory of the 
property, expressing that the same isin his custody for life 
only, and that, on his decease, it is to be delivered and to re- 
main to the use and for the benefit of the second legatee, or to 
the personal representative, as the case may be. 

See. 623. In case of a bequest of the interest or income of 


a. certain sum or.fund, the Income accrues from the testator's 
death, 


Sec. 624. A legacy, ora giftin contemplation, fear. or 
peril of death may be satisfied. 


-See. 625. Legacies are due and deliverable, at the expira- 
tion of one year after the testator’s decease. Annuities com- 
mence at the testator’s decease. 


Ses. 626. Legacies bear interest from the time when they 
sre due and payable, excevt that legacies for maintenance, or 
to the testator’s widow, bear interest from the testator’s de- 
cease, i 

Sec. 627. The four preceding Sections.are ig all cases to be 

7] 2 ? Amy L3 
controlled by a testater’s express intention. 


See. 628. Where it appears, by the terms of a will, that it 
was the intention of the testator to commit the execution there- 
of and the administration of his estate to any person as execu- 
tor, such person, although not named’ executor, is entitled to 
letters testamentary in like manner as if he had been named 
executor. l 


Sec. 629. An authority toan executor te appoint an execu- 
tor is vojd. 


Nec. 630. No person has any power, as an executor, until 
he qualifies, except that, before letters have been issued, he 
may pay funeral charges and take necessary measures for the 


preservation of the estate. 
8 
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Sec. 631. No executor ofan executor, a8 such, has any pow- 
er over the estate of the frst testator. 

Sec. 632. The provisions of this Title in relation to the re- 
vocation of wills, apply to all wills made by any testator living 
at the expiration of one year from thé time this article fakes 
efect. 

Sec. 633. The provisions of this Title do not impair the 
validity of the execution of any will made before this article 
takes effect, or affect the construction of any such will. 


See. G34. The term “will,” as used in this Code, includes 
all codicils as well as wills. 

See. 635. Except as otherwise provided, the validity and in- 
terpretation of wills ts governed, when relating to real property 
within this Territory, by the Jaw of this atl r: when re- 
lating to personal property, by the law of the'testator’s domicil. 


See. 630. Those to whom property is pors y will, are lia- 
pa for the obligations of the testator in the cases and to the 
it prescribed be the Cope oF CIVIL PROCEDURE, or the 
st ere in such case made and provided. 
TITLE ‘VI. 
SUCCESSION, 
Secrron 657, Succession defined, 
638, Office of personal representative 
a3. Who are personal representatives. 
040. Certain personal and other property not s but 


retuimed by family, 
{$}. Who to retain’such property., 
Order of suecession, 
1. Husband. 
2, Wife and children. 
3, Wife and next of kin. ; 
4. Wife alone. 
a, Children alone. 
Where there is neither widow nor children. 
Successor of deceased parent. 
Relatives in equal degree; in unequal degree. 


643, 
G44. 
G46. 
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Section 646, Several heirs, how to hold. 
647. Abolition of dower and curtesy, 
648. Certain estates, &c., not to be affected. 
649. Trusts, 
650. Trust estates vest-in the district court, 
651. Property in common. 
652. Joint property. 
653. “Succession to real preperty of a copartnership. 
654, 655, 658. When advancement tobe set-off or de- 
deducted. 
657. Relatives of the haif bleod. 
658, 659. Computation of degrees. 
650. Aliens, 
681. Mother, &c., of illegitimate decedent may succeed. 
692, HHegitimate child may succeed to mother’s property. 
€33. legitimacy. 
60L Posthumous relatives. 
635, Divorce bars succession between the parties. 
605. Who are representatives, 
687. Escheat. 7 
468, Title of yon subject to charges. 
609, Liability of successors for decedent's obligations. 


Sec. 637. Succession is the coming in of another to take the 
property of one who dies without disp ve of it by will. 

Sec. 638. The property, both real and personal, of any one 
who dies without disposing of it by will, passes, in the first in- 
‘stance, to the personal representatives of such person, as trus- 
tees: i 

1. To make the provision for the surviving husband or wife 
or child, which is directed by section 640 ; 

2. To apply the property to the payment of the debts of the 
decedent, according to the Title on Wills and the provisions of 
the CopE oF Cryin PROCEDURE, or the laws on that subject; 
and | : 

3. To distribute any remaining property among those en- 
titled to sueceed to the property of the decedent, according to 
the provisions of this Title. 

Sec. 639. The personal representatives of a decedent are 
his executors or administrators, including administrators with 
will annexed, who have duly qualified according to the provis- 
ions of the Copz or CIVIL PROCEDURE, or the laws now ‘in 
force on that subject. 
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Sec. G40. Where.adecedent leaves a husband, wife or child, 
the following property-is to be immediately delivered by the 
personal representative, to such wife or husband, and child or 
children, and is not to be deemed-assets :. 

1. Any estate or interest, to the value of onethousand dol-. 
lars, in a lot and buildings thereon, occupied as a residence by 
the decedent, and which, by law, is exempt, as a. homestead, 
from sale on execution; 

2. All sewing machines, spinning wheels, weaving: looms, 
and stoves, used by the family ; 

Ə. The family Bible; one pew, family pictures, and school 
books used by the family; and books, not exceeding in value 
one hundred dollars, used as part of the family library ; 

4. Sheep, to the number of ten, with their fleeces, and the 
yarn and cloth manufactured from the same; two cows and 
four swine; - i . 

5. All wearing apparel and -clothing, and the wife’s orna-. 
ments; all beds, bedsteads and bedding; all cooking utensils 
and kitchen furniture ; 

6. All family stores, or provisions, or supplies, for ordinary. 
domestic use; 

T. Household furniture, or other personal property, or 
money, to the value or amount of two hundred and fifty dollars ;. 
and, | 

3;- Letters and other private writings. _ 

Sec. 641. The property mentioned in the last section is’ to 
remain in the possession of the hushand or wife if there is 
one, during the time such husband or wife resides with. and 
provides for the child or children of the marriage.. When any 
child ceases so to reside, he is entitled to receive an equal share, 
or the value thereof, of such property, except that a wife may 
retain, as her own, her wearing apparel and ornaments, and . 
one bedstead and bedding. 


Ses. 642. All property remaining after paying of such debts - 
of a decedent as by law can be collected by execution, and 
satisfaction of the dispositions of his will, is to be distributed, 
together with any damages recovered by the personal represen- 
tatives for any wrongful act, neglect or default which caused the 
decedent’s death, to the successors of the decedent as follows: 
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“1. Ifa decedent leaves a husband,’ the:whole surplas.goes to 
‘him, notwithstanding that it was the’ separate property of the 
wife, unless during the marriage she alienated such property, 
er effectually disposed thereof on her-decease, by will or by gift 
in view of death; 

2. If the decedent leaves a wife and lineal descendants, one- 
third part goes to the-wife, and the other two-thirds to the 
‘nearest lineal descendants and the successors of those who are 
deceased ; 

3. Lf its decedent leaves a wife and no descendants, and 
leaves a father or mother, brother or sister, the whole surplus, 
if it does not exceed in value at the time of distribution ten 
thousand dollars, goes to the wife; if it exceeds ten thousand 
dollars, but does not exceed twenty thousand dollars, then ten 
thousand dollars goto her; if it exceeds twenty thousand dol- 
Jars, then one-half: goes to her ; the remainder if any, goes to 
‘the father and mother or the survivor of them, or, if neither is 
living, to the brothers and sisters,-and the successors of those of 
“them who are deceased-; 

4, If the decedent leaves a wife, and no descendant,-parent, 
‘brother,-or sister, the whole surplus goes to the wife; 

5. If the decedent leaves no husband or wife, the whole sur- 
-plus goes equally to the nearest lineal descendants, and the suc- 
cessors of ‘those -who are deceased. 


Sec. 648. Ifa decedent leaves no husband or wife, and no 
descendant, the whole surplus of the estate goes to the next of 
-kin, and the successors of those who-are deceased, as -follows: 

1. To the father or: mother, or either of them ; 

2. If there is no parent, to the brothers and sisters, in equal 
-shares, and the successors of those who are deceased ; 

3. If there is no-parent or brother or sister, or successor of a 
‘brother or sister, then to the next of kin and the successors of 
‘those who are deceased. 


Sec. 644, The successors of a deceased parent cannot take 
by representation in place of the parent. 


Sec. 645. Where the successors of the decedent, except pa- 
rents, are allin equal degree of .consanguinity to the decedent, 
their shares are equal ; but if several are of unequal degree, each 
of the nearest degree. succeeds to the share to which he sould 
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have been entitled had all those in: the same degree, who have 
died leaving issue, been living ; and the issue of those who have 
died, respectively succeed to the shares which such descendants 
or next of kin would have received if living. 

Sec. 646. Whenever real property, or a share thereof, vests 
in several persons under the provisions of this Title, they take, 
as owners in common, in proportion to their respective rights. 


Sec. 647. Dower and curtesy are abolished. 


Sec. 648. This Title does not affect any limitation of an 
estate or interest by deed or will. 

See. 649. The interest of any person- ih real property held 
in trust for him, if not devised by him, vests ia his successors, 
according to the provisions of this chapter. 


Sec. 650. Upon the death ef a sole trustee of an express 
trust, whether a resident of this Territory or not, the trust 
estate does not devolve by succession, but the trust, if then un- 
executed, vests in the district court, with all the powers and 
duties of the original trustee, and must be executed by a per- 
son appointed for that purpose, under the direction of the 
court, 

Sec. 651. On the death of one of several owners in common, 
his title passes in like manner with his other property. 

Sec. 652. On the death of one of two or more joint owners,. 
with right of survivorship, bis title passes to the surviving joint 
owners. 

Sec. 658. On the deatli ofa partner, tlie surviving partners 
succeed to all'the partnership property, whether real or person- 
al, in trust for the purposes of liquidation, even though the de- 
ceased was appointed by agreement sole liquidator; and the in- 
terest of the deceased in the ultimate distribution of the part- 
nership assets passes to those who succeed to his other person- 
al property. 

Sec. 654. When any real or personal’ property; or beth, 
whether within or without this Territory, of a person who diés 
intestate as to all his property, hasbeen advanced by such in- 
testate, directly, or by virtue of a beneficial power, or of a pow- 
er in trust with a right of. selection, to. a. person- entitled: to suc- 
cecd te his property, and witha view to a portion or settlement 
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in life, and so expressed in, the instrument establishing the set~ 


tlement or portion, the value thereof as expressed in the ina. 


strument must be reckoned, for the purposes of this. sectioa 
only, as part of the property of such intestate which his suc- 
cessors are to receive; and if such advancement equals or 
exceeds the share which such, relative would be entitled to res 
ceive, of the property so reckoned, then such relative and his 
successors have no share in the property of the intestate. But 
if the advancement is less than such share, he and his success~ 
ors are to have so much only of the property as is sufficient to 
make it equal to such share. 


Sec. 655. The exclusion from succession, and the adjust- 
ment of shares under the provisions of the last section, take 
effect only upon judgment m a eivil action. 

Sec. 656. Unless both the purpose and the value of the set- 
tlement or portion, are expressed in the instrument of settle- 
ment, there is no legal advancement within the provisions of 


section 654. 


Sec. 657. Relatives of the half blood, on either the paternal 
or maternal side, and their descendants, and the successors of 
both, succeed equally with those of the whole blood, except that 
to real property, which came to the decedent by succession, 
devise or gift of his relative, none who. are not in any wise of 
the blood of such relative can succeed. 

Sec. 658. In determining succession, degrees of relationship 
are reckoned by counting from the decedent up to the common 
ancestor, and then down to the relative in question; reckoning 
a degree for each person. tn such computation the decedent 
is excluded, the relative included, and the common ancestor 
counted but once. 


Sec. 659. Brothers and sisters are in the first degree of re- 
lationship, which rule applies for the benefit oftheir successors. 


Sec. 660. Aliens may take in all cases, by succession, as 
well as citizens; and no perscn, capable of succeeding under 
the provisions of this chapter, is precluded from such succession 
by reason of the alienage of any relative. 


Sec. 661. The mother of an illegitimate child, and the rela- 
tives.on the.part of the mother, susceed.to.its property as if nie 


child were legitimate. 
g* 
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Sec. 662. In case ‘of the death of a mother leaving no law- 
ful issue, and no husband, and:leaving illegitimate children*er 
their descendants, such chiłdren and descendants succeed in the . 
same manner as if such children were legitimate. 


Sec. 663. No person can succeed through an illegitimate re- 
lationship, except in the cases hereinbefore provided. 


Sec. 664. Relatives of a decedent, conceived before his 
death, but born thereafter, succeed, as if born-in his lifetime 
and surviving him. 

Sec. 665. Where a marriage has been dissdlved for the mis- 
conduct of either party thereto, the guilty. party is not enti- 
tled to succeed to the property of the other. 

Sec. 666. Where a person, who would have been entitled, 
if living at the death of ancther, to succeed to his property, 
dies before the latter, the property which -he would thus have 
taken by succession, if living, passes to those who would have 
been entitled to succeed thereto, if he had:so taken it, and had 


-died- immediately thereafter. 


“Sec. 667. If thére is no one capable of succeeding under the 
preceding sections, the property of a decedént devolves to the 


“people of the Territory. 


Sec. 668. Real property passing tothe Territory under the 
last section, whether held by the Territoiy or its grantees,~ts 
subject to the same charges and trusts to which it would have 
been subject if it had passed by succession; and the distriét 
court has power to direét' the United States district attorney 


for this Territory to convey the same to the parties entitled, or 


to a new trustee appointed by the court. 

Sec. 669. Those who succeed to the property of a decedent 
are liable for his obligations in the cases, and to the extent, 
prescribed by the Copz or CIVIL PROCEDURE, or by the stat- 
utes on that subject. 
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DIVISION THIRD. 
OBLIGATIONS. 
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“PART I. Obligations-in general. 
II. Contracts. 
III. Obligations imposed by law. 
‘IV. Obligations arising from particular transactions. 


P A R uy I (J 
OBLIGATIONS IN’ GENERAL. 


TirtE I. Definition of obligations. 
IL Interpretation of obligations. 
III. Transfer of obligations. 
IV. Extinction of obligations. 


“TITLE I. 


"DEFINITION OF OBLIGATIONS. 


“Section 670. Obligation, what. 
671, How created. ` 


Sec. 670. An obligation isa legal duty, ‘by which a person Omigation, 
“is bound to do or‘not to do a certain thing. 
Sec. 671. An obligation arises either from: 
‘1. -The contract of the parties; or, 
~2. The operation of-lew. 


Klow created. 
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TITLE II. 


INTERPRETATION OF OBLIGATIONS. 


CHAPTER I. General rules of interpretation. 
II. Joint or several obligations. 
ILI. Conditional obligations. 
IV. Alternative obligations. 


CHAPTER I. 


GENERAL RULES OF INTERPRETATION. 


Sxction 672. General rules.. 


Geaecatruies, © See. 672. The rules which govern the interpretation of con- 
tracts are prescribed by Part II of this Division. Other obli- 
gations are interpreted by the same rules by which statutes of 
a similar nature are interpreted. 


CHAPTER II. 


JOINT OR SEVERAL OBLIGATIONS.. 


Ssction 673. Obligation, joint or several, &e, 
674, When joint. 
675, Contribution between joint parties. 


@Bigation, 75 f ; i > oN 
aa Sec. 673. An obligation imposed upon several persons, or a 


eeseral, &e, 


right created in favor of several persons, may be: 

1. Joint; 

2. Several; or, 

Ə. Joint and several. 
Whea jort, Sec. 674. An obligation imposed upon several persons, or a 
right created in favor of several persons, is presumed to be 
joint, and. not several, except in the special eases mentioned in, 
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the Title on the INTERPRETATION OF Contracts. This pre- 
sumption, in.the case of. a right, can be overcome only by ex- 
press words to the contrary. 


Sec. 675. A party to a joint or joint and several obligation, Centrit stina 
“ between joint 


who satisfies more than his share of the claim against all, may retes. 
require a proportionate contribution from all the parties joined 
with him. i 


. CHAPTER IIT. 


CONDITIONAL. OBLIGATIONS, 
Siction 676. Obligation, when. conditional. 
TT. Couditions, kinds of, 

. Conditions precedént. = 
~ Conditions concurrent. 
. Condition subsequent. 
Performance, &c,, of conditions when essential. 
2, When performance, &c., excused. | 
683. Impossible or unlawful conditions void. 
684, Conditions involving forfeiture, how construed. 


na Cp H a chp 
Ty Co mts 
MoO ow 


c5 
I 
ro 


Sec. 676. An obligation is conditional, when fhe rights Or ottizativn..: 


Conditlemas 


duties of anx. party thereto depend upon the occurrence of an 
uncertain event.. 


Sec. 677. Conditions may be precedent, concurrent or sub- Conditiss, 
kinds of, 
sequent. 
Sec. 678. A condition precedent issone which is to be per- conditen 
precedent. 


formed before some right dependent thereen accrues, or some 
act dependent thereon is performed. 


See. 679. Conditions concurrent are those which are MuU- Cossiti:s 
: P CULL, 
tually dependent, and are to be performed at the same time. 


Sec. 689. A cenditien subsequent is one referring toa fu- Condition 
‘ e A . ‘ Bubs gue’, 
ture event, upon happening of which the obligation becomes 
no longer binding upon the other party, if he chooses to avail 


himself of the condition. 


Sec. GSi. Before any party to an obligation caw require Pertama-s, 
&e . ofa re 


another party to perform any act under it, he must fulfill all dition; wz 
oo . : 3 essential, 
conditions precedent thereto impesed upon himself; and must 


n“) 
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be able, and offer, to fulfill all-conditions concurrent, so im- 
posed upon him, on the like fulfillment by the other party ; ex- 
cept as provided by the next section. 

Sec. 682. Ifa party to an obligation gives notice to another, 
before the latter is in default, that he will not perform the 
same upon his part, ard does not retract such notice before the 
time at which performance upon his part 1s due, such other 
party is entitled to enforce the obligation without previously 
performing or offering to pefform any conditions upon his part, 
in favor of the former party. 

Sec. 683. A condition in a contract, the fulfillment of which 
is impossible or unlawful, within the meaning of the article on 
the OBJECT OF ConTRACTS, or which is repugnant to the na- 
ture of the interest created by the contract, is void. 

Sec. 684. A condition involving a forfeiture must be 
strictly interpreted against the party for-whose benefit it is 


-created. 


‘CHAPTER IV. 


ALTERNATIVE OBLIGATIONS, 


‘Secrion 685, Who has the right of selection. 
= 68, Right of selection, how lost. 
687. Alternatives indivisible. 
688. Nullity of one or more of alternative obligations. 


Sec. 685. If an obligation requires the-performance of one 
of two acts, in the alternative, the party required to perform 
has the right of selection; unless it is otherwise provided by 
the terms of the obligation. : 

Sec. 686. If the party having the right of selection between — 
alternative acts does not give notice of his selection to the other 
party within the time, if any, fixed by the obligation for that 
purpose, or, if none is so fixed, before the time at which the 
obligation ought to be performed, the right of selection passes 
to the other party. 

Sec. 687. The party having the ri ight of selection between 


alternative acts, must select one of them in its entirety, and 
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cannot select part of one and part of another, without the con- 
gent of the other party. 


Sec. 688. If one of the alternative acts required by an obli- Nullity of one 


rmore of 


gation is such as. the law will not-enforce, or becomes unlawful, alternative 


obligativns, 


or impossible of performance, the obligation is to be interpre- 
ted as though the other stood alone.. 


TITLE IIT: 
TRANSFER OF OBLIGATIONS... 


Section 689. Burden of obligation, not transferable. 
690. Rights arising out of-obligation, transferable. 
691. Covenants running with land, what. 
692, 693, 694, What covenants run-with the land. 
695. What covenants run with land when assigns are 
named.. 

” 896, Who are bound by covenants. 
697. Who are not. 
698. Apportionment of covenants, 


È 


Sec. 689. The burden of an obligation may be transferred, Buraen'ot 
obligation 1.7% 


with the consent of the party entitled to its benefit, but not oth- transterabie. 
erwise, except as provided by section 697. 


, P ef . . 7 . A. Ri ght ai ing 
Sec. 690. A right arising out of an obligation- is the pro- Rights sricing 


perty of the person to whom it is due, and may be transferred ton tersier- 
aş such. . 


Sec. 691. Certain covenants, contained in grants of estates Covenants” 
in real property, are appurtenant to such estates, and pass with laug, what. 
them, so as to bind the assigns of the covenantor, and to vest 
in. the assigns of the covenantee, in the same manner as if they 
had personally entered into them. Such coven@nts are said to 


run with the land. | 


Sec, 692. The only covenants which run with the land, are What covenants 


those specified in this Title, and those waley ore incidental tana. 
thereto. 
Sec. 693. Every covenant contained in a grant of an estate Id. 


in real property, which is made for the direct benefit of the pro- 
perty, or some part of it, then in existence, runs with the land. 
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Sec. 694. The last section includes covenants of warranty, 
for quiet enjoyment, or for further assurance, on the part of a - 
grantor, and covenants for the payment of rent, or of taxes or 
assessments upon the land, on the part-of a grantee. 

Sec. 695. A covenant for the addition of some new thing to 
regl property, or for the direct benefit of some part of the prop- 
ae not then in existence or annexed thereto, when contained 
in a grant of an estate in such property, and made by the cov- 
enantor expressly for his assigns or to the assigns of the cove» 
nantee, runs with the land so far only as the assigns thus 
mentioned are concerned. 

Sec. 696. A covenant running with the land binds those 
only who acquire the whole estate of the covenantor in some 
part of the property. 

Sec. 697. No one, merely by reason of having acquired an ` 
estate subject to a covenant running with the land, is liable 
for a breach of the covenant before he acquired the estate, or 
after he has parted with it, or ceased to enjoy its benefits. 

Sec. 698. Where several persons, holding by several titles, 
are subject to the burden, or entitled to the benefit of a cove- 
nant running with the land, it must be apportioned among 
them according to the value of the property subject to it held 
by them respectively, if such value can be ascertained, and if 
not, then according to their respective interests in point of 
quantity. 


TITLE IV. 


+ 
EXTINCTION OF OBLIGATIONS, 


Cuaprer I. Performance. 
TI. Offer of performance. 
III. Prevention of performance or offer. 
IV. Accord and satisfaction. 
V. Novation. 
VI. Release. 


CIVIL CODE. 127 


CHAPTER I. 
PERFORMANCE. 


‘Section 69%. Obligation extinguished by performance. 
700. Performance by one of several joint debtors. i 
701. ‘Performance to one of joint creditors. 
702, Effect of directions by creditors, 
703. Partial performance, 
704. Payment, what. 
705. Application of general performance.: 


Sec. 699. Full performance of an obligation, by the party Obtieation 
whose duty it is to perform it, or by any other person on his perforaunce. Í 
behalf, and with his assent, if accepted by the creditor extin- 


guishes it 


Sec. 700. Performance of an obligation, ‘by one of several Performance 17 
persons who are jointly liable under it, extinguishes the liabil- jemt dentz. 
ity of all. j 

Sec. 701. An obligation in favor of several persons is ex- Performvanes to 
tinguished by performance rendered to any of them, exceptin cresites. 
‘the case of a deposit made by owners in common, or in joint 


ownership, which is regulated by the Title on Deposit. 


Sec. 702. If a creditor, or any one of two or more joint emo: 
creditors, at any time directs the debtor to perform his oblis creditur. 
gation in a paa manner, the obligation is extinguished 
by performance in that manner, even though the creditor does 


not receive the benefit of such performance. 


Sec. 703. A partial performance of an indivisible obligation partie? per- 
. . furmanee. _ 

extinguishes a corresponding propertion thereof, if the benefit 

of such performance is voluntarily retained by the creditor, 

but not otherwise. If such partial performance is of such a 

nature that the creditor cannot avoid retaining it, without in- 

juring his own property, his retention thereof is not presumed 

to be voluntary. 


Sec. 704. Performance of an obligation for the delivery-of Payment, weet, 
money only, is called payment. 
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Sec. 705. Where a debtor, under several obligations to 
another, does an act, by way of performance, which is equally. 


' applicable to two or more of such obligations, such performance 


_ is applied as follows ; 


1, If, at the time of SaaS the intention or desire of 
the debtor that such performance should be applied to the. ex- 
tinction of any. particular obligation, is manifested to the cred- 
itor, it is so applied ; | 

2. If no such application is then made, the creditor, within a 
reasonable time after such performance, may apply it toward. 
the extinction of any obligation, performance of which was due 
to him from the debtor at the time of such performance; ex- 
cept that if similar obligations were due to him both individu- 
ally and as a trustee, he must, unless otherwise directed by the 
debtor, apply the performance to: the extinction of all such ob- 
ligations in equal proportion ; and an application once made. 
by the creditor cannot be rescinded without the corsent of the. 
debtor ; 

3. If neither party makes such application, within the time 
prescribed herein, the performance is applied to the extinction 
of obligations in the following order; and, if there is more than. 
one obligation of a particular class, to the extinction of all i in. 
that class, ratably : 

(1.) Of an obligation due at the time of performance; 

(2.) Of an obligation not voidable at the option of the debtor; | 

(3.) Of an oPh gation secured by a a lien, or collateral aides 
taking ; 

(4.) Of interest ; 

(5.) Of the obligation earliest in date of maturity ; 

(6.) Of the obligation which it is most for the interest of the. 
debtor to extinguish. | 


CHAPTER II: 


OFFER OF PERFORMANCE. 


Section 706. Obligation extinguished by offer of performance. 
707. Offer of partial performance, 
708. By whom to be made, 
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Section 709. To whom to bemade. 
710. Where offer may be made. 
711. When offer must be made. 
712. Compensation after delay in performance. 
713. Conditional offer. 
714. Ability and willingness, essential. 
715, Production of thing to be delivered, not necessary. 
716. Thing offered, to be kept separate. 
717. Performance of condition precedent. 
718. Written receipts. 
719. Extinction of pecuniary obligations. 
720, Objections to mode of offer. 
721. Title to thing offered. 
722. Custody of thing offered. 
723. Effect of offer on accessories of obligation. 
724, Creditor’s retention of thing which he refuses to 
accept. 
725. Effect of offer on accessories of obligation. 


726, Creditor’s retention of thing, which.he refuses to 
accepts. 


j ; e s e € e, a 7 obli G ms 
Sec. 706. An obligation is extinguished by an. offer of per- obligation 


formance, made in conformity to the rules herein prescribed, Py ofer of 
and with intent to extinguish the obligation. i 


Sec. TOT. An offer of partial performance is of no effect. Sfer of partial 


° performance. 
Sec. 708. An offer of performance must be made by the B7 whom to be 
debtor, or by some person on.his behalfand with his assent. 


Sec. 709. An offer of performance must be made to the To whom to be 
creditor, or to-:any¥-one of two or more joint creditors, or to.a 
person authorized by one or more of them to receive or collect 
what is due under the obligation, if such creditor or author- 
ized person is present at the place where the offer may be made $- 
and if not, then to.a notary publie. 

Sec.. 710. In the ‘absence of an express provision to the con! where offer 
trary, an offer of performance may be made, at the option of °” ane 
the debtor :: l 

1. At any place -appointed by the creditor ; or, 

2. Wherever the person, to whom the offer ought to be made, 
can be found ; or, 

3. If such person cannot, with reasonable diligence, be found 
within this Territory, and within a reasonable distance from 
his residence or pave of business, or if he evades the debtor, 
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then at his residence, or place of business, if the same can, 
with reasonable diligence, be found within the Territory} or, 
4, If this cannot be done, then at any place within this Ter 
ritory. 
Sec. 711. Where an obligation fixes a time for its performs 
ance, an offer of performance must be made at that time, with. 


in reasonable hours, and not before nor afterwards. 


Sec. 712. Where an obligation does not fix the time for its 
performance, an offer of performance may be made at any time, 
before the debtor, upon-a reasonable demand, has refused to 
perform. 

Sec. 718. Where delay in performance is capable of exact 
and entire compensation, and time has not been expressly de- 
clared to be of the essence of the obligation, an offer of per- . 
formance, accompanied with an offer of such compensation, 
may be made at any time after itis due, but without prejudice 
to any rights acquired by the creditor or by any other person 
in the meantime. 


Sec. 714. An offer of performance must be made in good 
faith, and in such manner as is most likely, under the circum- 
stances, to benefit the creditor. 


Sec. 715. An offer of performance must be free from any 
conditions which the creditor is not bound on his part to per- 
form. 


Sec, 716. An offer of performance is of no effect, if the per- 
son making it is not able and willing to perform according te 
the offer. 


Sec. 717. The thing to be delivered, if any, need not in any 
case be actually produced, upon an offer of performance, un- 
less the offer is accepted. 


Sec. 718. A thing, when offered by way of performance, 
must not be mixed with other things from which it cannot be 
separated immediately and without difficulty. 

Sec. 719. When a debtor is entitled to the performance of a 
condition precedent to, or concurrent with, performance on his 
part, he may make his offer to depend upon the due perform- 
ance of such condition. 
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Sec. 720. A debtor has a right to require from his creditor Write 


a written receipt for any property delivered in performance of 
his obligation. 


Sec. 721. An obligation for the payment of money is ex» Szaron of 
tinguished by a due offer of payment, if the amount is imme- °Plisation. 
diately deposited in the name of the creditor, with some bank 
of deposit within this Territory, of good repute, and notice 


thereof is given to the creditor. 


Sec. 722. All objections to the mode of an offer of perfor- Objections to 
mance, which the creditor has an opportunity to state at the 
time to the person making the offer, and which could be then 
obviated by him, are waived by the creditor, if not then stated. 

Sec. 723. The title to a thing duly offered in performance Title to thing 
‘of an obligation passes to the creditor, if the debtor at the 
time signifies his intention to that effect. 


Sec. 724. The pergon offering a thing, other than money, by Gustedzof 
way of performance, must, if he means to treat it as belonging 
to the creditor, retain it as a depositary for hire, until the cred- 
itor accepts it, or until he has given reasonable notice to the 
creditor that he will retain it no longer, and, if with reason- 
able diligence he can find a suitable depositary res until 


he has deposited it with such person. 


Sec. 725. An offer of payment or other performance, duly Efect of efer. 
made, though the title to the thing offered be not transferred to ° °P"sation. 
the creditor, stops the running of interest on the obligation, 
and has the same effect upon all its incidents as a performance 


thereof. 
Sec. 726. If anything is given to a creditor by way of per- Crediter’s 


retention of 
formance, which he refuses to accept as such, he is not bound tiss which t 


to return it without demand; but if he retains it, he is gratui- °°?" 
tous depositary thereof. 


CHAPTER III. 


PREVENTION OF PERFORMANCE OR OFFER. 


Sxcrion 727. What excuses performance, &e. 
728, 729, 730, Effect of prevention of performance. _ 
731. Pook of refusal to accept performance before offer.: 


132 


What excuses 
performance; 
&Ce 


- though there may have been:a stipulation that this shall not be. 


Effect of 
prevention of 
performance. 


Id, 


Tdo. 


Effect of 
refusal to ~ 


ance before 
otter. 


CIVIL CODE. 


Sec. 727. The want of performance of an obligation, or of ` 


an offer of performance, in whole or in part, or any delay 
therein, is excused by the following causes, to the extent to 
which they operate : 


1- When such performance or offer is prevented or delayed ° 


by-the act of the creditor, or bythe operation of law, even 


an excuse 5 


2. When it is prevented or delayed -by an irresistible super- - 


human cause, or by the act of public enemies of this Territory 
or of the United States, unless the parties have. expressly 
agreed to the contrary; or, . 

8;. When the debtor is induced not ‘to make it, by any aet of 
the creditor intended or naturally tending to have that effect, 
done at or before the time at which such performance or offer 


‘may be made, and not rescinded before that time. 


Sec. 728. If performance of an obligation is prevented by 
the-creditor, the debtor is entitled to all the benefits which he 
would have obtained by its performance on both sides. 

See. 729. Ifa debtor is dissuaded by his creditor from per- 
formance, but is not actuality forbidden to perform, he may, at 
his option, omit to perform, and retain whatever he has re- 
ceived under the contract, but he is entitled to nothing more. 

Sec. 730, If performance of., an obligation is? prevented: by 
any cause excusing performance, other than the act of the cred- 
itor, the debtor is entitled to a ratable proportion of the con- 
sideration to which he would have been entitled upon full per- 
formance, according to the benefit which the creditor receives 
from the actual performance. 


Sec. 731. A refusal by a creditor to accept performance, | 
accept perform -made before an offer thereof, is equivalent to an offer and re- | 
fusal, unless, before performance is actually due, he gives no | 


tice to the debtor of his willingness to accept it. 


es ane 
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‘CHAPTER IV. 


ACCORD AND SATISFACTION. 


‘Suction 732. Accord, what. 
733. Effect of accord. 
734. Satisfaction, what. 
735. Accord of liquidated debt. 


Sec. -732. An accord is an agreement toaccept, in extinction Accord what. 
of an Obligation, something to which the person agreeing to ac- 
cept is not otherwise entitled. 

‘Sec. -733. ‘Though the parties to an accord are bound to ex- Effect of accord, 
ecute it, yet it does not extinguish the obligation until it is fully 
executed. _ x 

Sec. 734. Acceptance, by the creditor, of the consideration satistaction, 
-of an accord, extinguishes the obligation, and is called satisfac- 
tion. 


Sec. 785. Payment of an amount less than that of a liqui- Accord or 


2 . liquidated debi. 
dated debt then payable,-is not a satisfaction thereof, though ee” 
accepted as such. 


“CHAPTER V. f 
NOVATION. 


-‘Szetion 736, Novation, what. 
737. Modes of novation. 
788. Novation a contract. 
789. Effect of acceptance of new obligation. 
740, Recission of novation, 


“Sec. 736. Novation is the substitution of a new obligation Novation, 
‘for an existing one. A 


Sec. 737. Novation is made : eae 
i. By the substitution of a new and higher obligation þe- novation. 


tween the same parties, with intent to extinguish the old obli- 
gation ; . 
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2. By the substitution of a new debtor in place of the old 
one, with intent to release the latter ; or 

3. By the substitution of a new edit in place ef the 
old one, with intent to transfer the rights of He latter to the 


former. 

i eis Sec. 738. Novation is made by contract, and is subject to 
all the rules concerning contracts in general. 

Effect of Sec. 739. The acceptance, by a creditor, of a new obligation 


acceptance of 


new obligation. of the debtor for the payment of money only, in satisfaction of 
another obligation of as high degree, for the payment of a spe- 
cific sum of money only, then payable, does not extinguish the 
latter obligation unless accepted as a satisfaction under section 
785, but extends the time of payment until the new obligation 
becomes payable. 
eres Sec. 740. When the obligation ofa third person, or an order 
upon such person, is accepted in satisfaction, the creditor may 
. rescind such acceptance, if the debtor prevents such person 
from complying with the order, or from fulfilling the obligation, 
or if, before the creditor can with reasonable diligence reach 
such person, he becomes insolvent. 


CHAPTER VI. 


RELEASE. 


Szorrox 741. Obligation extinguished: by release. 
742. Certain claims not affected by general release. 


748, Release of several joint debtors. 


Obligation Sec. 741. An obligation is extinguished by a release there- 
extinguished by : : oe : 
release, from given to the debtor by the ereditor, upon a new consider- 


ation, or under seal. 
Certain clai i i 
Gortain eaims Sec. 742. A general release does not extend to claims which 
Beneraireleases. the creditor did not know or suspect to exist in his favor, at the 


time of executing the release. 


Be ok Sec. 743. A release of one of two or more joint debtors does 
SEREIS: not extinguish the obligations of any of the others, unless they 


are mere guarantors; nor does 16 affect their right to contribu- 
tion from him. 
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PART II. 


CONTRACTS. 


Titnz I. Nature of a contract. 
II. Manner of creating contracts. _ i 
ITI. Interpretation of contracts. 
IV. Unlawful contracts. 
V. Extinction of eontracts. i 


TITLE I. 
NATURE OF A CONTRACT. 


CHAPTER I. Definition. | 
II. Parties. 
IIT. Consent., 
IV. Object. 
V. Consideration. 


CHAPTER I. 


DEFINITION. 


Srcrion 744. Contract, what. 
745. Essential elements of contract. 


Sec. 744. A contract is an agreement to do or not to do & gontract, wnat: 
_ certain thing. 


| Sec. 745. It is essential to the existence of a contract that . isa 
| there should be: 


elements of 
contract. 

1, Parties capable of contracting ; 

2, Their consent ; 


3. A, lawful object ; and, 
4, Sufficient cause or consideration. 
g* ' 
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CHAPTER II. 


PARTIES. 


- Section 746, Who may contract. 
‘747, Minor’s, &c. 
748. Identification of parties necessary. 
-749. When contract for benefit of third person may be 
- enforced. 


Sec. 746. All persons are capable of “cotitracting, except 
minors, persons of unsound mind, and persons deprived of civil 
riglits. 

Sec. 747. Minors, and persons of unsound mind, have only 


such capacity as is defined by Part I of the First Division of 
this Code. 


Sec. 748. Itis essential to the validity of the contract, not 
only that the parties should exist, but that it shouldbe possible 
to identify them. 


Sec. 749. A contract, made expressly for the benefit of a 


third person, may be enforced by him at any ‘time before the 
. parties thereto recind it. 


‘CHAPTER III. 


‘CONSENT. 


Srerron. 750. Essentials of consent. 
751. Consent, when voidable. 
752, Apparent consent, when not free. 
753. When deemed to have been obtained by fraud, &. 
754, Duress, what. 
755. Menace, what, 
756. Fraud, actual or constructive, 
757. Actual fraud, what. 
758. Constructive fraud. 
759. Actual fraud a question of faét, . 
760, Undue influence, what, 
761, Mistake, what. 
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‘Szection 762. Mistake of fact. 
763. Mistake of law. 
‘764, Mistake of foreign laws. 
765, Muttuality of consent. 
766. Communication of consent. 
767, Mode of communicating acceptance of proposal, 
768. When communication deemed complete, _ 
769. Acceptance by performance of conditions, 
770, Acceptance must be absolute. 
71. Revocation of proposal. 
%72. Revocation, how made. 
773, Ratification of contract, void for want ofconsént. 
774, Assumption of obligation by acceptance of benefits. 


Sec. 750. The consent of ‘the parties ‘to a contract must ‘Hesontials of 
‘be: l l 

1, Free’; 

2. Mutual; and, 

8. Communicated by each to theother. 


Sec. 751. A consent which is not free is nevertheless not ab- Consent, when 
solutely void, but may be rescinded by the parties, in the man- 
‘ner -prescribed by the chapter on REcISSION. - 


‘Sec. T52. An apparent consent is not real or free when ob- Apperent 


consent, when 
tained through:; not free, 
4. Duress; 
‘2. Menaces ` 
“3. Fraud; 


4, Undue influence’; or, 
5. Mistake. 


Sec. 753, Consent is deemed to have been obtained through ‘When deemed 


‘one of the causes mentioned in the last section, only when it obtained by 
would not have been given had such cause not-existed. 
Nec. 754. Duress consists in? Duress, what. 
1. Unlawful confinement of the person of the party, or of 
husband or wife of such- party, or of an ancestor, descendant, 
‘or adopted child of such party, husband or wife ; - 
2. -Unlawful detention of the property of any such person ; 
or, 
8. Confinement of such person, lawful in form, but frau- 


dulenthy obtained, or fraudulently made unjustly harassing or 
‘oppressive, ` 
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Fraud, actual or. 
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what. 
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Sec. 755. Menace consists in a threat: 

1. Of such duress as is specified in the first and third sub« 
divisions of the last section ; 

2. Of unlawful and violent injury to the person or property 
of any such person as is specified in.the last section ; or, 

3. Of injury to the character of any- such person. 

Sec. 756. Fraud is either actual or constructive. 

Sec. 757. Actual fraud, within the meaning of this chapter, 
consists in any of the following acts, committed by a party to 
the contract, or with his connivance, with intent to deceive 
another party thereto, or to induce him to enter into the cons 
tract: 

1. The suggestion; as a fact, of that which is not true, by 
one who does not believe it to be true; 

2. The positive assertion, in a manner not warranted by the 
information of the person making it, of that which is not true, 


_ though he believes it to be true ; 


+ 


Constructive 
fraud, what. 


Actual fraud, 
a question of 
fact. 


Wudue influence. 


3. The suppression of that which is true, by one having 
knowledge or belief of the fact ; 

4, A promise made without any intention of performing it . 
or, 

5. Any- other act fitted to deceive. 

Sec. 758. Constructive fraud consists :- 

1. In any breach of duty which, without an actually fraud 
ulent intent, gains an advantage to the person in fault, or any 
one claiming under him, by misleading another to his prejudice, 
or to the prejudice of any one claiming under him; or, 

2. In any such act or- omission as the law specially declares 
to be fraudulent, without respect to actual fraud. 


Sec. 759. Actual fraud is always a question of fact. 

Sec. 760. Undue influence consists : 

ł. In the use, by one in whom a confidence is reposed by 
another, or who holds a reakor apparent authority over him, 
of such confidence or authority for hae purpose of obtaining an, 
unfair advantage over him 3. 

2. In taking an unfair advantage of another’s weakness of 
mind; or, | 

3. In taking a grossly oppressive. and unfair advantage of 
another’s necessities or distress.. : 
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Sec. 761. Mistake may be either of fact or of law. 


Sec. 762. Mistake of fact isa mistake, not caused by the 
neglect of a legal duty on the part of the person making the 
mistake, and consisting in: 

1. An unconscious ignorance or forgetfulness of a fact past 
or present, material to the contract ; or, 

2. Beliefin the present existence of a thing material to the 
contract, which does not exist, or in the past existence of such 
a thing, which has not existed. 


Sec. 763. Mistakes of law constitutes a mistake, within the 
meaning of this article, only when it arises from: 

1. A misapprehension of the law by all-parties, all supposs 
ing that they knew and understood it, and all making substan. 
tially the same mistake as to the law ; or, 

2. A misapprehension of the law by one party, of which the 
others are aware at the time of contracting, but which they do 
not rectify. 

Sec. 764. Mistake of foreign laws is a. mistake of fact. 


See. 765. Consent is not mutual, unless. the parties all agree 
upon the same thing in the same sense. But in certain cases 
defined by the chapter on INTERPRETATION, they are to be 
deemed so to agree without regard to the fact. 


See. 766. Consent can be communicated with effect, only by 
some act or omission of the party contracting, by which he in- 
tends to communicate it, or which necessarily tends to such 
eommunication. 


Sec. 767. Ifa proposal prescribes any conditions concerns 
ing the communication of its acceptance, the proposer is not 
bound unless they are conformed to; butin other cases any 
reasonable and usual mode may be adopted: 


Sec. 768. Consent is deemed to be fally communicated be- 
tween the parties as soon as the party accepting a proposal has 
put his acceptance in the course of transmission to the propo~ 
ser, in conformity to the last section. 


Sec. 769. Performance of the conditions of a proposal, or 
the acceptance ef the consideration offered with a proposal, is 
an acceptance of the proposal, 
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Sec. 770. An acceptance must be absolute and unqualified, 
or must include in itself an acceptance of that character, which 
the proposer can separate from the rest, and which will con- 
clude the person accepting. A qualified acceptance is a new 
proposal. 


Sec. 771. A proposal may be revoked at any time before 
its acceptance is communicated to the „proposer, but not after- 
wards. 


Sec. 772. A proposal is revoked : 

1. By the communication of notice of revocation by the 
proposer to the other party, in the manner prescribed by sec- 
tions 766 and 768, before his acceptance has been communica- 
ted to the former ; 

2. By the lapse of the time preseribed in such proposal for 
its acceptance, or if no timeis so prescribed, the lapse of a 
reasonable time without communication of the acceptance ; 

3. By the failure of the.acceptor.to fulfill a condition pre- 
cedent to acceptance; or, 

4. By the death or insanity 6f the proposer. 

See. 773. A contract which is voidable solely for want 6f 
due consent, may be ratified by a-subsequent consent. 


Sec. 774. A voluntary acceptance of the benefit of a tran 
saction is equivalent to a consent to all the obligations arising 
from it, so far as the facts are known, or OEA to be known, 
to the person accepting. 


‘CHAPTER IV. 


OBJECT OF A CONTRACT. 


.Sgcorroxn 775, Object, what. 
776, Requisites of object. 
777. Impossibility, what. 
778. When contract wholly void, 
779, When contract partially void. 


Sec. 775. The object of a contract is the thing which it is 
agreed, on the part of the party receiving the consideration, to 
do or not to do. 
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Sec. 776. The object of a contract must be lawful when the Beech ot 
contract is made, and possible and ascertainable by the time 
the contract is to be performed. 


Sec. 777. Everything is deemed possible, except that which Impossibility, | 
is impossible in the nature of things. 

Sec. 778. Where a contract has buta single object, and such A o 
object is unlawful, whether in whole or in part, or wholly im- 


possible of performance, or so vaguely expressed. as- to. be 
wholly unascertainable, the entire contract is void: 


Sec, 779. Where a contract has several distinct objects, . of. When contract 


A > 7 partialty void. 
which one at least is lawful, and one at least is unlawful in 
whole or in part, the contract is void as to the latter, and valid 
as to the rest. $ 
CHAPTER Y. 
CONSIDERATION., 
SEcTIon 780. Good consideration what, 
781, How far legal or moral obligation is a good consid- 
eration. 
782, Consideration lawful, 
783. Effect of its illegality. 
784. Consideration:executed ‘or executory. 
785,.Hxecutory consideration. 
786. How ascertained. 
787. 788. Effect of impossibility of ascertaining consid- 
eration. 
Sec. 780. Any benefit conferred, or agreed to be conferred, Good consicer 


upon the promiger, by any other person, to which the promiser 
is-not lawfully entitled, or any prejudice suffered, or agreed to 
. be suffered; by such person, other than such as he is at the 
time of consent lawfully bound to suffer, as an inducement to 
the promiser, is a good consideration for a promise. 


Sec. 781. An -existing legal obligation resting upon the How farlegal 
promiser, or a moral obligation, originating in some benefit obligation is a 
conferred upon the promiser, or prejudice suffered by the prom- ration, 


isee, is also a good consideration for a promise, to an extent 
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corresponding with the extent of the obligation, but no further 
or otherwise. | 


Sec. 782. The consideration of a contract must be lawful, 
within the meaning of section 827. 

Sec. 783. If any part of a single consideration for one or 
more objects, or of several considerations for a single object, is 
unlawful the entire contract is void. 

Sec. 784. A consideration may be executed or executory, in. 
whole or in part. In so far as it is executory, it is subject to 
the provisions of chapter IV of this Title. 

Sec. 785. When a consideration is executory, it is not indi- 
spensable that the -contract should specify its amount or the 
means of ascertaining it. It may be left to the decision of a 
third person, or regulated by any specified standard. 

Sec. 786. When a contract does not determine the amount 
of the consideration, nor the method by which it is to be ascer- 
tained, or when it leaves the amount thereof to the discretion of 
an interested party, the consideration must be so much money 
as the object of the contract is reasonably worth. | 


Sec. 787. Where a contract provides n exclusive method 
by which its consideration is to be ascertamed, which method is 
on its face impossible of execution, the entire contract is void. 


Sec. 788. Where a contract provides an exclusive method by 
which its consideration is to be ascertained, which method ap- 
pears possible on its face, but in fact is, or becomes, impossible 
of execution, such provision only is void. 


TITLE II. 


MANNER OF CREATING CONTRACTS. 


789, Contracts express or implied. 

790, Express contract, what, 

791. Implied contract, what. 

792, What contracts may be oral. 

793, Contract not in writing through fraud, may be en- 
forced against fraudulent party. 


SECTION 
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Sscrion 794. What contracts must be written, 
795. Effect of writing. . i 
796, Contract in writing, takes effect when. 
797. Provisions of chapter on transfers-of real property, 
798, Seal, what. 
799. Effect of seal. 


° o : ° . Contracts 
Sec. 789. A contractis either express or implied. express OF 
implie 
Sec. 790. An express contract is one, the terms of which pspress 
‘are stated in words a nea 


Sec. 791. An implied contract is one, the existence and Implied con- 
e » 3 8 
terms of which are manifested by conduct. 


Sec. 792. All contracts may be oral, except such as are Spe- What con- 
tracts may be 


cially required by statute to be in writing. oral, 


Sec. 793. Where a contract, which is required by law to be Contract not in 
writing through 


in writing, is prevented from being put into writing by the fraud fraud, may 
of a party thereto, any other party who is by such fraud led to brane ee 
believe that it isin writing, and acts upon such belief to his pre- 


- judice, may enforce it against the fraudulent party. 


Sec. 794. The following contracts, or somè memorandum What contracts 
thereof, expressing the parties, their consent and the object of 
the contract, must be in writing, subscribed by the party to be 
charged thereby, or by -his agent for the purpose: 

1. An agreement that, by its terms, cannot be fully perform- 
ed within one year; : 

2. An agreement made upon consideration of marriage, oth- 
er than mutual promises to marry. 

Sec. 795. The execution of a contract in writing, whether Etreet of 
the law requires itto be written or not, supersedes all the oral 
negotiations or stipulations concerning its matter, which pre- 
ceded or accompanied the execttion of the instrument. 


e . ʻ ŝ JUnit . 
Sec. 796. A contract in writing takes effect upon its deliv onia ii 


ery to the party in whose favor it is made, or to his agent. effect, when. 
Sec. 797. The provisions of the chapter on TRANSFERS IN Reavy aione of 


GENERAL, concerning the delivery of grants, absolute and cons tapera of 
ditional, apply to all written contracts. 


Sec. 798. A corporate or official seal may be affixed to an in- seal, what. 
strument by a mere impression upon the paper or other material 
on which such instrument is written. All other seals may. be 
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made by writing the word ‘‘seal’’ opposite the name of. tte- 
person. signing or executing the instrument of writing. 


Efectotseale © Sec, 799. A seal is presumptive evidence of a considera- 


tion. 


TITLE IIK. 


INTERPRETATION OF CONTRACTS,. 


Section 890. Uniformity of interpretations. 
801, Contracts, how to be interpreted. 
802. Intention of.parties how ascertained. 
803. Intention to be ascertained from languages. - 
804. Interpretation of written contracts, 
805, Writing, when disregarded. 
806. Effect to be given to every part of contract: 
807, Several contracts when taken together. 
808. Interpretation in favor of contract. 
809. Words to be understood in. usual sense... 
810. Technical words. 
811. Law of place, . 
.812, Contracts explained by circumstances. 
813. Contract restricted to its evident object, 
814, Interpretation in sense in which promiser believed 
promisee to rely. 
815. Particular clause subordinate to general intent. 
816. Contract, partly written and partly printed. 
817. Repugnancies, how reconciled. 
818, Inconsistent words rejected. 
819. Words to be taken mosi strongly against whom, 
820. Reasonable stipulations, when implied, 
821. Necessary incidents implied. 
822. Time of performance of contract, 
823, Time, when of essence. 
824, When joint and several, 
825. Executed and executory contracts, what. 


Unifermity o Sec. 800. All contracts,-whether public or private, sealed or 


interpretation. . 
unsealed, are to be interpreted by the same rules; except as 


otherwise provided by this Code. 


Contracts, how Sec. 801. A contract must be so interpreted as to give effect 
to be intere 


preted, to the mutual intention of the parties, as it existed at the time 
of contracting, so far as the same is ascertainable and lawful. 
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Sec. 802. For the purpose of ascertaining the intention of 


the parties to a contract, if otherwise doubtful, the rales given 
in this chapter are to be applied. 


Sec. 803. The language of a contract is to govern its inter- 
pretation, if the language is clear and explicit, and_ does- not 
involve an absurdity. 

Sec. 804. When a contract is reduced to writing, the inten- 
tion of the parties is to be ascertained from the writing alone, if 
possible; subject, however to the other provisions of this Title. 

Dec, 805. When through fraud, mistake, or accident, a writ- 
ten contract fails to express the real intention of the parties, 
such intention isto be regarded, and the erroneous parts of the 
writing disregarded. 

Sec. 806. The whole of a contract is to be taken together, 
soas to give effect to every part, if reasonably praticable, each 
clause helping to interpret the others. 

Sec. 807. Several contracts relating to the same matters, 


between the same parties, and madeas parts of substantially- one 
transaction, are to be taken together. 


Sec. 808. A-contract must receive such an interpretation as 
will make it lawful, operative, definite, reasonable, and capable 


of being carried into effect, if it.can be done without violating 


the intention of the parties., 


Sec. 809. The words of a contract are to. be understood in 
their ordinary and popular sense, rather than according to their 
strict legal meaning; unless used by the parties in’a technical 
sense, or unless a special meaning is given to them by usage, in 
which case the latter must be followed. 


Sec. 810. Technical words are to be interpreted as usually 
understood by persons in the profession or business to which 
they relate, unless clearly used in a different sense. 


Sec. 811. A contract is ‘to. be interpreted according to the 
law and usage of the place where it is to be performed; or, if 
it does not indicate a place of performance, according to the 
law and usage of the place where it is made. 


“Sec. 812. A contract may be explained by reference to_ the 
circumstances under which it was made, and the matter to which 
it relates. 


10 
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Sec. 813. However broad may be the terms of a contract, it 
extends only to those things concerning which it appears that 
the parties intended to contract. 

Sec. 814. Ifthe terms of a promise are in any respect am~ 
biguous or uncertain, it must be intepreted in the sense in which 
the promiser believed, at the time of making it, that the prom- 


‘see understood it. 


Sec. 815. Particular clauses of a contract are subordinate to 
its general intent. 

Sec. 816. Where a contract is partly written and partly 
printed, or where part of it is written or printed under the spe- 
cial directions of the parties, and ‘with -a special view to their 
intention, and the remainder is copied from a form originally 
prepared without special reference to the particular parties and 
particular contract in question, the written parts control the 
printed parts, and the parts which are purely original control 
those which are copied from aform. And if the two are abso- 
lutely repugnant, the latter must be so far disregarded. 


See. 817. Repugnancy in a contract must be reconciled, if 
possible, by such an interpretation as will give some effect to 
the repugnant clause, subordinate to the general intent and 
purposes of the whole contract. i 

See. 818. Words in a contract which are wholly inconsistent 
with its nature, or with the main intention of the parties, are 
to be rejected. 

Sec. 819. In cases of uncertainty not removed by the pre- 
ceding rules, the language of a contract should be interpreted 
most strong: iy, against the party who caused the uncertainty to 
exist. The promiser is presumed to be such party; except in 
a contract between a public officer or body, as such, and a pri- 
vate party, in which it is presumed that all uncertainty was 
caused by the private party. i 

Sce. 820. Stipulations which are necessary to make a con- 
tract reasonable, or conformable to usage, areimplied, in respect 
to matters concerning which the contract manifests no contrary 
intention. | 

Sec. 821. All things that in law or usage, are considered as 


incidental to a contract, or as necessary to carry it into effect, 


r 
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are implied therefrom ; unless some of them are expressly men- 


tioned therein, when all other things of thesame class are deem- 
ed to be excluded. 


Sec. 822. Ifno time is specified for the performance of an Time of oe ot 
act required to be performed, a reasonable time is allowed. contract. 
If the act is in its nature capable of being done instantly, as 
for example, if it consists in the payment of money only, it 
must be performed immediately upon the thing to be done be- 


ing exactly ascertained. 


Sec. 823. Time is never considered as of the essence of a Time. when of 
contract, unless by its terms expressly so provided. 


Sec. 824. Where all the parties who unite in a promise re- When contract 


ceive some benefit from the consideration, whether past or several 
present, their promise is presumed to be Joint and several. 


Sec. 825. A promise, made in the singular number, but ex- 14. 
ecuted by several persons, is presumed to be juint ard several. 


Sec. 826. An executed contract is one, the object of which Executed and 


eaecutory 
contracts, 


is fully performed. All others are executory. aad 


TITLE IV. 


UNLAWFUL CONTRACTS. 


Section 827. What is unlawful. 
828. Certain contracts unlawful, 
829, Penalties void. 
830. Contract fixing damages, void. 
831. Exception, 
$32. Restraints upon legal proceedings. 
833. Contract in restraint of trade, void. 
834. Exception in favor of sale of good will, 
835. Exeeption in favor of partuership arrangements, 
836. Contract in restraint of marriage, void. 


Sec. 827. That is not lawful which is: What is 

1. Contrary to an express provision of law ; 

2. Contrary to the policy of express law, though not ex- 
pressly prohibited; or, 3 

3. Otherwise cortrary to good morals. 
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Sec. 828. All contracts which have for. their object, directly 
or indirectly, to exempt any one from, responsibility. for his 
own fraud, or willful injury to the person or property of anoth- 
er, or violation of law, whether willful or negligent, are against 
the policy of the law. 

Sec. 829, Penalties imposed ‘by contraet for any: non-per- 
formance thereof, are void. But this section does not render 
void such bonds or obligations, penal in form, as have hereto- 
fore been commonly used; it merely rejects and avoids the 
penal clauses.. 

Sec. 880. Every contract, by- whieh the amount of damage 
to be paid, or other compensation to be made, for a breach of 
an obligation, is determined in anticipation thereof, is to that 
extent void, except as expressly provided by.the next section.. 

Sec. 831. The parties to a contract may agree therein upon 
an amount which shall be presumed to be the amount of dam- 
age sustained by a breach thereof, when, from the nature of 
the case, it would be impracticable or-extremely difficult to fix, 
the actual damage. . 

Sec. 832. Every stipulation..or condition in a contract, by 
which any party thereto is restricted. from enforcing his rights. 
under the contract by the usual legal proceedings in the ordi-. 
nary tribunals, or which limits.the time within which he may. 
thus enforce his rights, is void. | 


Sec. 833. Every contract by which any. one is-restrained 
from exercising a lawful profession, trade or business of any 
kind, otherwise than as provided by the nex two sections, is 
to that extent void.. : 


Sec. 834. One who sells the good will: of-a business. may. 
agree with the buyer to refrain from. carrying on a similar 
business within a specified county, so long as the buyer, or any 
person deriving title.to. the good will from him, . carries on. a. 
like business therein. . 


Sec. 835. Partners may, upon or.in.anticipation of-a disso-. 
lution of the partnership, agree that none of them will carry 
ona similar business within the same city or town where the 
partnership business has been transacted, or within a specified. 


part thereof. 
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Sec. 836. Every contract in resiraintof-the.marriage of any Contract in, 


„person, other than a minor, is void. marriage void. 


TITLE Vv. 
EXTINCTION OF CONTRACTS. 


CHAPTER J. Contracts, how extinguished. 
II. Rescission. 
IIL. Alteration and Cancellation, 


‘CHAPTER A. 


CONTRACTS HOW EXTINGUISHED. 


‘Ses. 837. A contract may be extinguished in like manner contraet, now 


ti hed. 
with any other obligation, and also in the manner prescribed by ~ oe 
this Title. 


‘CHAPTER Hi. 


RESCISSION. 


‘Section 838. Rescission extinguishes contract. 
839. When party may 1escind, 
840, When stipulations against right to’rescind do nót 
defeat it. . 
*841. Rescission, how effected. 


Sec. 888. A contract is extinguished ‘by its rescission. Ha A 

` contract 
See. 839. A party toa contract may rescind the same in eit 

‘the following cases only: may rescind. 
1. If the consent of the party rescinding, or of any party 

jointly contracting with -him, was given by mistake, or ob- 

tained through duress, menace, fraud or undue influence, exer- 

cised by or with the connivance of the party as to whom he 

rescinds, or of any other party to the contract jointly interest- 


ed with such party; ; 
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2. If, through the fault of the party as to whom he rescinds, 
the consideration for his obligation fails, in whole or in part; 

8. If such consideration becomes entirely void from any 
cause ; 

4. If such consideration, before it- is rendered.to him, fails 
in a material respect, from any cause; or,, 

5. By consent of all the other parties: 

Sec. 840. A stipulation that errors of description shall not 
avoid a contract, or shall be the subject of. compensation, or 
both, does not take away the right of rescission. for fraud, nor 
for mistake, where such mistake is in a matter essential to the 
inducement of the contract, and.is not capable of exact and en- 
tire compensation. 

Sec. 841. Rescission, when not effected by consent, can be 

accomplished only by the use, on. the part of the party rescind- 
ing, of reasonable diligence to comply with the following 
rules: 
"1. He must rescind promptly, upon discovering. the facts 
which entitle him to rescind, if he is free from duress, menace, 
undue influence, or disability, and is aware of his right to re- 
scind; and, 

2. He must restore to the other party every thing of value 
which he has received from him under the contract; or must 
offer to restore the same, upon condition that such party shall 
do likewise,’ unless the latter is unable, or positively refuses, 
to do so. 


CHAPTER III.. 


ALTERATION AND CANCELLATION. 


Section 842, Alteration by consent. ! 
843. Sealed contracts, how modified. 
844. Extinetion by cancellation, &c.. 
845, Extinction. by: unauthorized -alterations 
846. Alteration of duplicate, not to prejudice, 


Sec 842. A contract: not under seal may be altered in any 
respect. by. consent of the parties, upon a sufficient consider- 


| 
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ation; and'is extinguished thereby to the extent of ‘the alter- 
ation. 
Sec. 843. A contract under.seal may be altered ly an agree- 


ment under seal, or by an executed agreement without seal ;. 


and not otherwise, except as ‘to, the time of performance, which 
may be extended by any form of agreement., 

Sec. 844. The destruction or cancellation of a errr con- 
tract, or of the signature of the parties liable thereon, with in- 
tent to extinguish the obligation thereof, extinguishes it as to 
all the parties consenting to the act. 

Sec. 845. The intentional destrustion, cancellation or mate 
rial alteration of a written contract, by a party entitled to.any 
benefit under it, or with his consent, extinguishes all the exec~ 
utory obligations of the contract in his favor, against parties 
who do.not consent to the acts 


Sec. 846. Where a contract is executed in fincas: an als 
_ teration or destruction of one copy, ¡while the other exists, is 
not within, the provisions of the last section. 


PART ITT. 
OBLIGATIONS IMPOSED BY LAW: 


Section 847. Abstinence from injury. 
848, Fraudulent deceit. 
849. Deceit, what. 
850, Deceit upon the public, &c. 
gol. Restoration of thing wrongfully acquired. 
802, When demand necessary. 
853, Responsibility for willful acts, negligence, &e, 
854, Other obligations, 


Sec. 847. Every person is bound, without contract, to abs 
stain from injuring the person or-property: of. another, or in~ 
fringing upon any of his.rights. - 5 

Sec. 848. One who willfully deceives another, with intent 
to induce him to alter his position to. his injury or risk, ig- liar. 
ble for any oe which he thereby suffers.. 
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Deceit, what. 


“Deceit upon’ 
the public, &c. 
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thing wrong- 
Sully acquired. 


“When demand 
"mscessarye 


Responsibility 


for willful acts, 


aegligenee, &c. 


Cther 
obligations. 
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‘See. 849. A deceit, within the meaning of the last section, 


‘ig either: 


1. The suggestion, as a fact, of that which is not true, by 
one who does not believe it to be true; 
2. The assertion, as a fact, of that-which isnot true, by one 


“who has no reasonable ground for believing it to be true; 


3. The suppression ofa fact, by one who'is bound to dis- 


-glose it, or who. gives information of other facts‘whith are like- 
‘ly to mislead for want of communication of that'fact; or, 


4, A promise, made without any: intention-of-performing it. 


“Bec. 850. One who practices a deceit with intent to defraud 
the public, or‘a particular class of persons, is deemed to have 
intended to defraud every individual im that stass,-who is acs 
tually misled by the deceit. 


‘Sec. 851. One who obtains a thing without the consent of 
its owner, or by a consent afterwards rescinded, or by an un- 
lawful exaction which the owner could not at the time prudent- 
ly refuse, must restore it to the person from whom it was thus 
obtained, unless he has acquired a title thereto superior to that 


‘of such other person, or unless the transaction was: corrupt and 
‘unlawful on both sides. 


Sec. 852. The restoration required by the last-section must 
be made without demand; except where a thing is obtained by 
mutual mistake, in which case the party obtaining the thing is 
not bound to return it until-he has notice of the mistake. - 


Sec. 853. Every one is responsible, not-only for the result 
of his willful acts, but also for an injury occasioned to another 
by his want of ordinary care or skill in the management of his 
property or person’; ‘unless the latter has, willfully, or by want 
of ordinary care, incurred the risk of such injury. The extent 
of liability in such cases is defined by the .Title on: QOMPENSA- 
TORY RELIEF. 


Sec. 854. Other obligations are prescribed by the First and 
Second. Divisions of this Cong. 
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PART IV. 


‘OBLIGATIONS ARISING FROM PARTICULAR TRANS. 
„ACTIONS, 


“Tire I. Sale. 
IL Exchange. 
‘XII. Deposit. 
IV. Loan. 
V. Hiring. 
VI. Service. 
“VIL. Carriage. 
“VILL. Trust: 
IX. Agency. 
X. Partnership. 
XI. Insurance. 
XII. Indemnity. 
-XIII. Guaranty. 
XIV. Lien. 
XV. Negotiable instruments. 
-XVI. General provisions. 


TITLE F. 
“SALE. 


' 4saprer I, General provisions. 
II, Rights ‘and obligations of the seller. 
-III. Rights and obligations of the buyer. - 
Ay, Sale by auction, : 
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CHAPTER I. 


GENERAL PROVISIONS. 


Arricie I. Sale, 
II. Agreements for sale. 


IIl. Form of the contract. 


ARTICLE I. 


SALE, 


Section 855, Sale, what. 
856, Subject of sale, 


eae Sec. 855. Sale is 2 contract by which, for a pecuniary eon- 
sideration, called a price, one tranfers to another an interest in 
property. 

Sunject ofsate See, 856. The subject of sale must be property, the title to 
which can be immediately transferred from the.seller ta the 


buyer. 


ARTICLE IT. 


AGREEMENTS FOR SALE, 


Szcrron 85%. Agreements for sale. 
$58, Agreement to sell. 
859, Agreement to buy. 
860. Agreement to sell and buy. 
861. What may be the subject of the contract. 
862. Agreement to sell real property. 
863, Usual covenants m deeds of grant. 
864. Language of usual covenants. 


ayer Sec. 857. An agreement for sale is either : 
i. An agreement to sell; 
2, An agreement to buy; or, 
3. A mutual agreement to sell and buy. 
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See. 858. An agreement to sell is a-contract by which one 
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Agreement to 


: . . u 
engages, for a price, to transfer to another the title to a certain ` 


thing. 


Sec. 559. An agreement to buy is a contract by which one 
engages to accept from another, and pay a price for the title to 
a certain thing. 


Sec. 860. An agreement to sell and buy is a contract by 
which one engages to transfer the title to a certain thing to 
another, who engages to accept the same from him, and to pay 
a price therefor. 


Sec. 861. Any property, which, if in existence, might be the 
subject of sale; may be the subject of an agreement for a sale, 
whether in existence or not. 


Sec. 862. An agreement to sell real property binds the sel- 
ler to execute a grant in the form and manner preseribed by 
the chapter on TRANSFERS OF REAL PROPERTY. 


Sec. 863. An agreement on the part of a seller of real pro- 
perty to give the usual covenants, binds him to insert in the 
grant, covenants of seizin, quiet enjoyment, further assurance, 
general warranty, and against incumbrances. 


Sec. 864. The covenants mentioned in the last section must 
be in substance as follows: 


“The party of the first part covenants with the party of the 
second part, that the former is now seized in fee simple of the 
property granted; that the latter shall enjoy the same without 
any. lawful disturbance; that the same is free from all incum- 
brances; that the party of the first part, and all persons acquir- 
ing any interest in the same through or for him, will, on de- 
mand, execute and. deliver to the party of thesecond part, at the 
expense of the latter, any further assurance of the same that 
may be reasonably required ; and that the party of the first part 
will warrant to the party of the second part all the said pro- 
perty against every person lawfully claiming the same.” 


eee te 


Agreement to 
sell and buy. 


What may be 
the subject ef 
the contract. 


Agreement to 
sell real 
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Usual covenants 
in deeds of 
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Language of 
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ARTICLE IM. 


FORM OF THE CONTRACT, 


Secrron 865. Contract for sale of personal property. 
866. Contract to manufacture. 
867. Contract for sale of real property. 
868. Transfer of real property. 


Sec. 865. No sale of personal property, or agreement ‘to 
buy or sell it, for a price of fifty dollars or more, is valid un- 
less : 

1. A memorandum of the contract, showing the parties, their 
consent, and the subject of sale, is made in writing, and sabe 
saa by the party to be charged ; or, 

2. The buyer accepts and receives part of the thing sold, or, 
when it consists of a thing in action, part of the evidences 
thereof; or, 

3. The buyer, at the time of sale, pays a part of the price. 


Sec. 866. An agreement to manufacture a thing, from ma- 
terials furnished by the manufacturer or by another person, is 
not within the provisions of the last section. 


Sec. 867. No agreement for the sale of real property, or of 
any estate therein, is valid, unless a memorandum thereof, show- 
ing the parties, their consent, and the subject of sale, is made in 
writing, and subscribed by the party ‘to be charged, or unless 
the contract has been partially performed by the party seeking 
to enforce it, and such part performance has been accepted by 
the other. 


Sec. 868. The form of a transfer of real property is described 
by the chapter on such transfers. 


CHAPTER If. 
RIGHTS AND OBLIGATIONS OF THE SELLER. 


Articie I. Rights and duties before delivery, 
1I. Delivery, 
iil. Warranty, 
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ARTICLE I. 


RIGHTS AND DUTIES BEFORE DELIVERY, 


* §xrcrron 869. When seller must act as depositary, 
870. When seller may resell. 


(2) 


Sec. 869. After personal property has been sold, and until wnen seter 
the delivery is completed, the seller has the rights and obliga- Merias. 
tions of a depositary tor hire, except thathe must keep the pro- 
perty, without charge, until the buyer has had a reasonable op- 


portunity to remove it. 


Sec. 870. If a buyer of personal property does not pay for when sener 
it according to contract, and it remains in the possession of the ™ T54 
seller, after payment is due, the seller may rescind the sale, 
or may enforce his lien for the price_in the manner prescribed 
by the Title on LIENS. 


ARTICLE II. 


DELIVERY. 


Section 871. Delivery on demand. 
872. Delivery, where made. 
873. Expense of transportation. 
874. Notice of election as to delivery, 
875. Buyer’s directions as to manner of sending thing 
sold. 
876. Delivery to be within reasonable hours. 


Sec. 871. One who sells- personal property, whether it was Delivery on 
. . . . . Eoi eMmMande 
in his possession at the time of sale, or not, must put it into a 
condition fit for delivery, and deliver it tothe buyer within a 


reasonable time after demand, unless he has a lien therean. 


Sec. 872. Personal property sold is déliverable at the place petvery, 
where it is at the time of the sale or agreement to sell, or, if it Pa Tee 
ls not then in existence, it is deliverable at the place whére it 
is produced. 
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Sec. 873. One who sells personal property must bring it to 
his own door, or other convenient place, for its acceptance by 
the buyer, but further transportation is at the risk and expense 


of the buyer. 


Sec. 874. When either party to a contract of sale has an 
option as to the time, place, or manner of delivery, he must 
give the other party reasonable notice of his choice ; and if he 
does not give such notice within a reasonable time, his right of 
option is waived. 


Sec. 875. If a seller agrees to send the thing sold to the 
buyer, he must follow the directions of the latter as to the man- 
ner of sending, or it will be at his own risk during its trans~ 
portation. If he follows such directions, or if, in the absence 
of special directions, he uses ordinary care in forwarding the 
thing, it is at the risk of the buyer. 


Sec. 876. The delivery of a thing sold can be offered or de- 
manded only within reasonable hours of the day. 


ARTICLE IH. 


WARRANTY. 


aCTION S77. 
878. 
879, 
880. 
$81." 


Warranty, what. 

No implied warranty in mere contract of sale. 

Warranty of title to personal property. 

Warranty on sale by sample. 

When seller knows that buyer relies on his state- 
ments, €c. p. 

Merchandise not in existence. 

Manufacturer’s warranty against latent defects, 

Thing bought for particular purpose. 

When thing cannot be examined by buyer, 

Trade marks, 

Other marks. 

Warranty on sale of written instrument. 

Warranty of proyisions for domestic v 

Warranty on sale of good will. 

Warranty upon judicial sale. 

Effect of general warranty, 


882. 
883. 
884. 
8&5. 
S86, 
. 887. 
888. 
889. 
890. 
891, 
S92. 
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Sec. 877. A warranty is an engagement by which a seller 
assures to a buyer the existence of some fact affecting the tran- 
saction, whether past, present, or future. 


Sec. 878. Except as prescribed by this article, a mere con- 
tract of sale or agreement to sell does not imply a warranty 


Sec. 879. One who sells or agrees to sell personal property, 
as his own, thereby warrants that he has a good and unincum~ 
bered title thereto. . 


Sec. 880. One who sells or agrees to sell goods by sample, 
thereby warrants the bulk to be equal to the sample. 


Sec. 881. One who sells or agrees to sell personal proper- 
ty, knowing that the buyer relies upon his advice or judgment, 
thereby warrants to the buyer that neither -the seller, nor any 
agent employed by him in the transaction, knows the existence 
of any fact concerning the thing sold which would, to his 
knowledge, destroy the buyer’s inducement ‘to buy. 


Sec. 882. One who agrees to sell merchandise not then in 
existence, thereby warrants that it shall be sound and merx 
chantable at the place of production contemplated by the par- 
ties, and as nearly ‘so, at the place of delivery, as can be se~ 
cured by reasonable care. 


Sec. 883. One who sells or agrees to sell an article of his 
own manufacture, thereby warrants it to be free from any la- 
tent defect, not disclosed to the buyer, arising from the pro~ 
cess of manufacture, and also that neither he nor his agent in 
such manufacture has knowingly used improper itiaterials theré- 
in. 

Sec. 884. One who manufactures an article ‘inde? an order 
for a particular purpose, warrants by the sale that it is reason- 
ably fit for that purpose. 


Sec. 885. One who sells or agrees to sell herchandise inac 
cessible to the examination of the bayer, thereby warrants that 
it is sound and merchantable, 


Sec. 886. One who sells or agrees to sell any article to 
which there is affixed or attached a trade mark, thereby y Wars 
rants that mark to be genuine, and lawfully used. 
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Other marks, Sec. 8&7. One who sells or. agrees to sell any article to 
which there is affixed or attached a statement or mark to exs 
‘press the quantity or quality thereof, or the place where it was 
in whole or in part, produced, manufactured or prepared, there~ 
by warrants the truth thereof. 


Warranty on See. 888. One who. sells or agrees to sell an instrument 
instruments. purporting to bind any one to the performance of an act, 
thereby warrants the instrument to be what it purports to be, 
and to be binding according to its purport upon all the parties 
thereto ; and also warrants that he has no knowledge of any 
facts which tend to prove it worthless, such as the insolvency 
of any of the parties thereto, where that is material, the exs 


tinction of its obligations or its invalidity for any cause. 


Warranty of Sec. 889. One who makes a business of selling provisions 

provisions for , 

domestic use. for domestic use warrants, by a sale thereof, to one who buys 
for actual consumption, and not for the purpose af sale, that 


they are sound and wholesome. 


M Sec. 890., One who sells the good will of a business, thereby 
Yi warrants that he will not endeavar to draw off any. of the cus- 
tomers.. 


Warranty upon 


judicial sale, Sec. 891. Upon a judicial sale, the any warranty implied. 
is that the seller does not know that the sale will not pass a, 
a good title to the property. 

general. Sec. 892. A general warranty, does not extend. ta defects. 

alas inconsistent therewith, of which the buyer was then aware, or. 
which were then easily discernible by him, without the exercise 


of peculiar skill; but it extends to all other defects. 


GHAPTER IIT: 
RIGHTS. AND OBLIGATIONS OF THE BUYER. 


Section 893. Price, when to be paid.. 
894. Right to inspect goods. 
895. Rights in ease of breach of warranty. 


SEE w Het to 


be paid. Sec. 893. A buyer must pay the price of the thing sold on 
its delivery; and must take it away within a reasonable time 
after the seller offers to deliver it. 
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Sec. 894. On an agreement for sale, with warranty, the Riht to 


buyer has aright to inspect the thing sold, at a reasonable 
time, before accepting it; and max rescind the contract if the 
seller refuses to permit him to do so. . ; 

Sec. 895. The breach of a warranty entitles: tiie buyer to 
rescind an agreement for sale, but notan executed sale, unless. 
the warranty was intended by the parties to operate as a 
condition. 


CHAPTER IV. 


SALE BY AUCTION. 


Section 896. Sale by auction, what. 
897. Sale, when complete. 
898. Withdrawal of bid. 
S99, Sale under written conditions. m 
000, Rights of buyer upon sale without reserve. 
901. By bidding. 
902. Auctioneer’s memorandum of sale. 


Sec. 890. A sale by auction is a sale by public outery to 
the highest bidder on the spot. 

Sec. 897. A sale by auction is complete when. the auctioneer 
publicly announces, by the fall’ of his hammer, or in any other 
customary manner, that the thing is sold. 

Sec. 898. Until the announcement,mentioned in. the last sec- 
tion has been made, any bidder may withdraw his bid, if he 
does so in a manner reasonably sufficient to bring it. to the no- 
tice of the auctioneer. 

Sec. 899. When a sale by auction is made upon written or 
printed conditions, such conditions cannot be modified by any 


inspec goods. 


Rights in case 
of breach of 


warranly, 


Sale by auction, 
what. 


Sale, when 
complete. 


Withdrawal 
of bid. 


Sale under 
written cule. 
di.ions, 


oral.declaratipn.of the auctioneer, except so far as they are for - 


his.own benefit. 


Sec. 900. If, at a sale by auction, the auctioneer, having au- 
thority to do so, publicly announces that the sale will be with- 
out reserve, or makes any announcement equivalent thereto, 
the highest bidder in good faith has an absolute right to the 
completion of the sale to him; and upon such a sale, bids by 


the seller or any agent for him are void. 
li 


Rights of buyer 
upon sale wiih- 
out reserve. 
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Sec. 901. The-employment by a seller at a sale by auction, 
without the knowledge of the buyer, of any person to bid at 
the sale, without an intention on the part of such bidder to buy, 
and on the part of the seNer to enforce his bid, is a fraud upon 
the buyer, which entitles him to rescind his purchase. 


Sec. 902. When property is sold by auction, the auctioneer, 
or his partner or clerk, may enter in a sale book, at the time of 
the sale, a memorandum specifying the name of the person for 
whom he sells, the thing sold, the price, the terms of sale, and 
the name of the buyer. A memorandum thus made binds both 
parties in the same manner as if made by themselves. 


TITLE II. 
EXCHANGE. 


‘Secrion 903, Exchange, what. 
904. Form of contract. 
905. Parties have rights-dnd obligations of sellers and 


buyets. 
906. Warranty of moniy. 


Sec. 908. Exchange is a’contract by which the ‘parties mu- 
‘tually give, or agree to give, one thing for another, neither 
thing, or both things, being money only. — 


Sec. 904. The -provisions of section 865 apply to all ex- 
changes in which the value of the thing to be given by either 
party is fifty dollars or‘more. 


Sec. 905. The provisions of the Title on SALE apply to ex- 
changes. Each ‘party has the rights and obligations of-a seller 
as to thé thing which he- gives, ‘ard of a buyer as to that which 
he takes. l 


Sec. 906. Gn an exchange of money, each party thereby 
warrants the genuineness of the money given by him, 
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bd 


TITLE III. 


DEPOSIT. 


CHAPTER I. Deposit in general. 
II. Deposit for keeping. 
I. Deposit for exchange, 


CHAPTER I. 


DEPOSIT IN GENERAL. - 


ARTICLE I. Nature and creation of deposit. 
TI, Obligations of the depositary. 


ARTIOLE I. 


NATURE AND CREATION OF DEPOSI. 


Section 907. Deposit, kinds of. 
908. Voluntary deposit, how made. 
999, 910. Involuntary deposit, how made. 
911. Deposit for keeping, what. 
912, aoe for exchange, what, 


Sec. 907. A deposit may be voluntary or involuntary; and. Deposit, kinds 
for safe keeping or Tor exchange. 

Sec. 908. A voluntary deposit is made by one giving to Voluntary 

deposit, how. 

another, with his consent, the possession of personal property made. 
to keep for the benefit of the former, or of athird party. The 
person giving is called the depositor, and the person receiving — 
the depositary. 


Sec. 909. An involuntary deposit is made: Involuntary 
deposit, huw 
1. By the accidental leaving or placing of personal property made, 
in the possession of any person, without negligence on thé part 


of its owner; or, 
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2. In cases of fire, shipwreck, inundation, insurrection, riot, 
or like extraordinary emergencies, by the owner of personal 
property committing it, out of necessity, to the care of any 


person. 
a Sec, 910. The person with whom a thing is deposited, in the 
> manner described in the last section, is bound to take charge of 
it, if able to do sa. 
Deposit for . dae = 2 ‘. : : ° : o 
penosit fora Sec. J11. A deposit for Keepingis one in which the deposi- 
tary is bound to return the identical thing deposited. 
eer ice Dec. 912. A deposit for exchange is ore in which the de- 


cxenange, what. 


positary is only bound to return a thing correspording in kind 
to that which is deposited.’ 


ARTICLE IL. | 
| 
OBLIGATIONS OF TOE DEPOSITARY., 


Section 913, Depositary must deliver on demand. 
914. No obligation to deliver without demand. 


915. Place of delivery, 
916. Notice to-owner of adverse claim. 
17. Notice to owner of thing wrongfully detarhed. 


918, Delivery of thing owned jointly, ke. 


Depositary Sec. 913. A depositary must deliver the thing tothe person 

nimst deliver on : : 7 

demand., for whose benefit it was deposited, on demand, whether the de- 
posit was made for a specified time or not, unless he has a lien 
upon the thing deposited; or has been forbidden or prevented 
from doing so by the real owner thereof, or by the act of the | 
law, and has given the notice required by section 916. 

No obgationt Sec. 914. A depositary is not bound to deliver a thing de- | 


Qeliver without 


oman: posited without demand;, even where the deposit is made for a | 
specified time.. 
Place of Sec. 915. A depositary must deliver the thing deposited at l 
deuavery. ¥ 7 ‘ . i 
his residence or place of business, as may be most convenient | 
for him. i 
Notice to owner Sec, 916. A depositary must give prompt notice to the per- | 
ol nivers , ; ; i 
cian son for whose benefit the deposit was made, of any proceedings | 
taken adversely to his interest in the thing deposited which : 
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may tend to excuse the depositary from delivering the thing 
to him. 


Sec. JIT. A depositary, who believes thata thing deposited Notice to 


owner of thing 


with him is wrongfully detained from its true owner, may give Your 
him notice of the deposit; and if within a reasonable time af- 

terwards he does not -claim it, and sufficiently establish his 

right thereto, and indemnify the depositary against the claim 

of the depositor, the depositary is exonerated from liability to | 

the person to whom he gave the notice, upon returning the 

thing to the depositor, or assuming, in -good faith, -a new obli- i 
gation changing his position in respect to the thing, to his 
prejudice. 

Sec. 918. [fa thing deposited is owned jointly or in com- Delivers of 
mon by persons who cannot agree upon the manner of its de- jomtiy, dc. 
livery, the depositary may deliver to each his proper share 
thereof, if it can be done without injury to the thing. 


CHAPTER IL 


DEPOSIT FOR KEEPING. 


ARTICLE I. General provisions. 
JI. Gratuitous deposit. 
IIL. Storage, 
IV. Inn keepers. 


V. Finding. 


ARTICLE T.  - 7 l 


‘GENERAL PROVISIONS. 


Section 919. Depositor must indemnify depositary. 
920. Obligation of depositary of animals. 
921. Obligations as to use of things deposited. 
922. Liability for damage arising from wrongful use. 
923, Sale of thing in danger of perishing. 
924, Injury to, or loss of thing deposited. 
925. Service rendered by ‘depositary. m 2 


926. Extent of his liability for negligence. 
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Sec. 919. A depositor must indemnify the depositary : 

1. For all damage caused to him by the defects or vices of 
the thing deposited ; and, 

2. For all expenses necessarily incurred by him about the 
thing, other than such as are involved in the nature of the un- 


dertaking. 


Sec. 920. A depositary of living animals must provide them 


` with suitable food and shelter, and treat them kindly, 


Sec. 921. A depositary may not use the thing deposited, or 
permit it to be used, for any purpose, without the consent of 
the depositor. He may not, if it is purposely fastened by the 
depositor, open it without the consent of the latter, in case of 


necessity. 


Sec. 922. A depositary is liable for any damage happening 
to the thing deposited during his wrongful use thereof, wnless 
such damage must inevitably have happened though the prop- 
erty had not been thus used. 


~~ 


Sec. 923. If a thing deposited’is in actual danger of perish- 
ing before instructions can be obtained from the depositor, the 
depositary may selbit for the best price obtainable, and re- 
tain the proceeds as a deposit, giving immediate notice of his 
proceedings to the depos#tor. 


Sec. 924. If a thing is lost or injured during its deposit, 
and the depositary refuses to inform the depositor of the cir- 
cumstances under which the loss or injury occurred, so far as 
he has information concerning them, or willfully misrepre- 
sents the circumstances to him, the depositary is presumed to 
have willfully or by gross negligence permitted the loss or in- 
jury to occur. ` 

Sec. 925. So far as any service is rendered by a depositary, 
or required from him, his duties and liabilities are prescribed 
by the Title on EMPLOYMENT AND SERVICR, 


Sec. 926. The liability of a depositary for negligence is lim- 


ited to the amount which he is informed or has reason to sup- 
pose the thing deposited to be worth. 


| 
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ARTICLE II. 


#2 


GRATUITOUS DEPOSIT. - 


Section 927, Gratuitous deposit, what. 


928. Nature of involuntary deposits. 
929. Degree of care required of gratuitous depositary, 


930. His duties cease, when, 


Sec. 927. Gratuitous deposit is a deposit for which the de- 
positary receives no consideration beyond the mere possession 
of the thing deposited. 

Sec. 928. An involuntary deposit is gratuitous, the deposi- 
tary being entitled to no reward. 

Sec. 929. A gratuitous depositary must use at least slight 
care for the preservation of the thing deposited. . 

Sec. 930. The duties of a gratuitous depositary’ cease : 

1. Upon his restoring the thing deposited to its owner ; or, 

2. Upon his giving reasonable notice to the owner to remove 
it, and the owner failing to do so within a reasonable time. 
But an involuntary depositary, under subdivision 2, of section 
909, cannot give such notice until the emergency which gave 
rise to the deposit is past. 


ARTICLE IT. 


STORAGE, 


Sxetion 931. Deposit for-hire, * 
932. Degree of care required, of depositary for hire. 
9382., Rate of compensation for fraction of a week, &ce 
934, 935. Termination of deposit. 


Sec. 981. A deposit not gratuitous is called storage. The 
depositary in such case is called a depositary. for hire.. 
Sec. 932. A depositary for hire must use at least ordinany 


care for-the preservation of the thing deposited. 
i 
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Sec. 933. In the absence of a different agreement or usage, 
a depositary for hire is entitled to one week’s hire for the sus- 
tenance and shelter of living animals during any fraction of a 
weck, and to half a month’s hire for the storage of any other 
property during any fraction of a half month. 


Sec. 934. In the absence of an agreement as to the length 
of time during which a deposit is to continue, it may be tèr- 
minated by the depesitor -at any time, and by the depositary 
upon reasonable notice. 


Sec. 935. Notwithstanding an agreement respecting the 
length of time during which a deposit is to continue, it may be 
terminated by the depositor, on paying all that would become 
due to the depositary in case of the deposit so continuing. 


ARTICLE IV. 


INNKEEPERS, 


Section 956. Innkeeper’s liability. 
937. How exempted from liability. 


Sec. 986. An innkeeper is liable for all losses af, or injt- 
ries to, personal property placed by his guests under his care, 
unless occasioned by an irresistible superhuman cause, bya 
public enemy, by the negligence of the owner, or by the act of 
some one whom he brought into the inn. 


Sec. 987. If an innkeeper keeps-a fireproof safe, and gives 
notice to a guest, elther personally, or by putting up a printed 
notice in a prominent place in the room eccupied by the guest, 
that he keeps such a safe, and will not be Hable for money, 
jewelry, documents, or other articles of unusual value and 
small compass, unless placed therein, he is not liable, except 
so far as his own acts contribute thereto, for any loss of, or 
injury to, such articles, Gf not deposited with him, and not re- 
quired ‘by the guest for present use. 
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l & 
ARTICLE Y. 


FINDING. A 


Section 958, Obligation of finder. 
939. Finder to notify owner. 
940. Claimant to prove ownership. 
941. Reward, &c., to finder. 
942. Finder may put thing found on storage. 
943. When finder may sell the thing found. 
Hit How sale isto be made. 
945, Surrender of thing to the finder. 
946. Thing abandoned, 


Sec. 938. One who-finds a thing lost, isnot bound to take oblization of 


charge of it, but if he does so, he is thenceforward a depositary 


for the owner, with the rights and obligations of a depositary 
for hire. 


Sec. 939. If the finder of a thing knows or suspects who is Tinder to 
the owner, he must, with reasonable diligence, give him notice 
of the finding ; and if he fails to do so, he is liable in damages 
to the owner, and has no claim to any reward offered by him 
for the recovery of the thing, or to any compensation for his 


trouble or expenses. 


Sec. 940. The finder of a thing may, in good faith, before ciaimant to 
. o . e . prove owner- 

giving it up, require reasonable proof of ownership from any 5p. 
person claiming it. 

Sec. 941. The finder of a thing is entitled te compensation Reward, &,, 

° , e o> oe š to finder. 

for all expenses necessarily incurred by him in its preservation, 
and for any other service necessarily performed by him about 


it, and to a reasonable reward for keeping ib. 
Sec. 942. The finder of a thing may exonerate himself from rinder may 


r rer . e à > t thing 
liability at any time, by placing it on storage with any respon- foundon 

. storage. - 
sible person of good character, at a reasonable expense. j 


See. 948. The finder of a thing may sell it, if it is a thing wnen ander 
‘which is commonly the subject of sale, when the owner cannot thing found, 
‘with reasonable diligence be found, or, being found, refuses 
‘upon demand to pay the lawful charges of the finder, in the 


following cases- 


How sain is to 
bomade 


Asrrender of 
thing to the 
finder. 


Thin 
ay sndoned, 


Rolatiena of 
the parties, 
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1. When the thing is in danger of perishing, or of losing the 
greater part of its value; or, , 


2. When the lawful charges of the finder amount to two~ 
thirds of its value. 


Sec. 944. A sale under the provisions of the last section 
must be made in the same manner as the sale of'a thing pledged. 


See. 945. The owner of a thing found may exonerate him- 
self from the claims of the finder by surrendering it to him in 
satisfaction thereof. 


Sec. 946. The provisions of this article have no application 
to things which have been intentionally abandoned by their 
owners. 


CHAPTER III. 
DEPOSIT FOR EXCHANGE. 


Section 947. Relations of the parties. 


Sec. 947. A deposit for exchange transfers to the deposita- 
ry the title to the thing deposited, and creates between him 
and the depositor the relation of debtor and creditor merely. 


TITLE IY. 


LOAN. 


CHAPTER I. Loan for use. 
TI. Loan for exchange. 
EM. Loan of money. . 
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CHAPTER I. 


LOAN FOR USE. 


Section 948. Loan, what, 
949. Title to property lent. 
950, 951. Care required of borrower. 
952, Degree of skill. 
33, Borrower, when to repair injuries. 
954. Use of thing lent. 
955, Relending, forbidden. 
56. Borrower, when to bear expenses. 
957. Lender liable for defects. 
958. Lender may require return of thing lent. 
959, When returnable without demand. 
950. Place of return. 


sec. 948. A loan for use isa contract by which one gives 
to another the temporary pessession and use of personal prop- 
erty, and the latter agrees to return the same thing to him at 
a future time, without reward for its use. 


Sec. 949. A loan for use does not transfer the title to the 
thing; and all its increase during the period of the loan be~ 
longs to the lender. 


Sec. 950. A borrower for use must use great care for the 
preservation in safety and in good condition of the thing lent. 


Sec. 951. One who borrows a living animal for use, must 
treat it with great kindness, and provide everything necessary 
and suitable for it. 


Sec. 952. A borrower for use is bound to have and to exer- 
cise seck skillin the care of the thing lent, as he causes the 
lender to believe him to possess. 


Ses. 953. A borrower for use must repair all deteriorations 
or injuries to the thing lent, which are occasioned by his negli- 
gence, however slight. 


Sec. 954. The borrower of a thing for use may use it for 
such purposes only as the lender might reasonably anticipate 
at the time of lending. ° 
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Sec. 955. The borrower of a thing fur use must not part 
with it to a third person, without the consent of the lender. 


Sec. 956. The borrower of a thing for use must bear all its 
expenses during the loan, except such as are necessarily incur- 
red by him to preserve it from unexpected and unusual injury. 
For such expense he is entitled to compensation from the len 
der, who may, however, exonerate himself by surrendering the 
thing to the borrower. 


Sec. 957. The lender of a thing for use must indemnify the 
borrower for damage caused by defects or vices in it, which 


he knew at the time of lending, and concealed from the bor- 
rower. 


Sec. 958. The lender of a thing for use may at any time re- 


quire its return, even though he lent it for a specified time or > 


purpose. But if, on the faith -of such an agreement, the 
borrower has made such arrangements that a return of the 
thing before the period agreed upon ‘would cause him loss, 
exceeding the benefit derived by him from the loan, the lender 
must indemnify him for such loss, if he compels such return, 
the borrower not having in any manner violated his duty. 


Sec. 959. Ifa thing is lent for use for a specified time or 


purpose, it must be returned to the lender without demand, as 
soon as the time has expired, or the purpose has been accom- 


plished. In other cases it need not be returned until deman- 
ded. 

Sec. 960. The borrower of a thing for use must return it to 
the lender, at the place contemplated by the parties at the time 
of lending; or if no particular place was so contemplated by 
them, then at the place where it was at that time. 


g 
CHAPTER II. 


LOAN FOR EXCHANGE. 


Section 961, 962. Loan for exchange, what. 
963. Title to property lent. 
964. Contract cannot be modified by lender. 
965. Certain sections applicable. 


RAMA ae Seen ne a ma 
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Sec, 961. A loan for exchange is a contract by which one teon for 
delivers personal property to another, and the latter agrees to ¥™*. 
return to the lender a similar thing at a future time, without re- 


ward for its use. 


Sec. 962. A loan, which the borrower is allowed by the 14. 
lender to treat as a loan for use, or for exchange, at his option, 
is subject to all the provisions of this chapter. 


Sec. 963. By a loan for exchange the title to the thing lent Title to prop- 
. erty lent. 
_ 1s transferred to the borrower, and he must bear all its expen- 

ses, and is entitled to all its increase. i 


Sec. 964. A lender for exchange cannot require the borrow- Contrast 
cannot be 


er to fulfill his obligations at a time, or in a manner, different: modifed by 


f J K n Sat : ‘ n] 
rom that which was originally agreed upon. 


Sec. 965. Sections 957, 939, and 960, apply to a loan for Certain sec- 
tions appli- 
exchange. cable, 


CHAPTER III. 


LOAN OF MONEY. 


Srection 966. Loan of money. 
967. Loan to be repaid in current money. 
968. Loan may be for reward. 
969, Interest, what. 
970. Annual rate. 
971, 072, Legal interest. 
973. Deduction of amount of interest in advance. 
974. Recovery of amount exceeding legal interest. 
975. Reservation of illegal. interest renders contract void. 
976, Rights of borrower under contract reserving illegal 
interest, . 
977, Cure of usury, 
978. Subsequent usury. 


See. 966: A loan of money is a contract by which one dex Loan of money. 
livers a sum of money to another, and the latter agrees to re- 
turn at a future time a sum equivalent to that which he borrow- 


ed. A loan for mere use is governed by the chapter on Loan 
For Usma. 
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Sec. 967. A borrower of money must pay the amount due in 
such money as is current at the time when the loan becomes 
due, whether such money is worth more or less than the actual 
money lent. 


Sec. 968. A loan of money may be made with or without 
reward, but is presumed to be made for reward. 


Sec 969. Reward for the loan, forbearance, or use of money, 
or its equivalent, is ‘called interest. 


Sec. 970. When a rate of interest is prescribed by a law or 
contract, without specifying the period of time by which such 
rate is to be calculated, it is to be deemed an annual rate. 


Sec. 971. Under an obligation to pay interest, no rate being 
specified, interest is payable at the rate of seven one-hun- 
dredths of the principal for one year, and in the like proportion 
for a longer or shorter time ; but in the computation of interest 
for less thana year, three hundred and sixty days are deemed 
to constitute a year. 


Sec. 972. No greater interest than is allowed by the last 
section may be com puted, unless otherwise specified in the cor- 
tract or obligation, in which case it cannot exceed two per cent. 
per month, or twenty-four one-hundredths of the principal for 
one year. 


Sec. 978. The interest which would become due at the end 
of the term for which a loan is made, not exceeding one year’s 
interest in all, may be deducted from the loan in advanceif the 
parties thus agree. 


Sec. 974. When a greater rate of interest has been paid 
than is allowed by this title, the person paying it may recover 
the excess from the person taking it. 


Sec. 975. Every contract by which a lender of money inten- 
tionally takes or reserves to himself therefor any benefit or ad- 
vantage whatever, in addition to the rate of interest allowed 
by this Title, is voidable by the party prejudiced thereby. 


Sec. 976. A borrower under a usurious contract is entitled 
to recover from the lender all that he gave to him under the 
same, without restoring or paying anything to the lender. 


dabii rman o 
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Sec. 977. A usurious contract may be made valid by an ex- cure f usury, 


press remission of the usury by the cena in good faith, be- 
fore the debt is due. 


Sec. 978. A loan on lawful interest is not avoided by asub- subsequent 
sequent agreement to pay usury, but the latter agreement alone mee 


is void. 


TITLE V. 


HIRING. 


Cuapter I. Hiring in general. 


Section 979. 
‘980. 
981. 
982. 
983. 
984. 
985. 
986. 
987. 
988. 
989, 


See. 979. 


II. Hiring of real property. 
III. Hiring of personal property. 


CHAPTER I. 


HIRING IN GENERAL. 


Hiring, what, 

Products of thing, 

Quiet possession. 

Degree of care, &c., on part of hirer. 
Must repair injuries, &c. 

Thing iet for a particular purpose. 
When letter may terminate the hiring. 
When hirer may terminate the hiring, 
When hiring terminates. 

When terminated by death, &e., of saty 
Apportionment of hire. 


Hiring is a contract by which one gives to ans g; ring, whut. 


other the temporary possession and use of property, other than 
money, for reward, and the latter agrees to return the same 
to the former at a future time. j 


Sec. 980. The products of a thing hired, during the hiring, p cts or 
belong to the hirer, thing. 


a | 
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Sec. 981. An agreement to let upon hire binds the letter to 
secure to the hirer the quiet possession of the thing hired du- 
ring the term of the hiring, against all persons lawfully claims 


ing the same. 
Sec. 982. The hirer of a thing must use ordinary care for 
its preservation in safety and in good condition. 


Sec. 983. The hirer ofa thing must repair all deteriora~ 
tions or injpries thereto occasioned by his ordinary negligence. 


Sec. 984. When a thing is let for a particular purpose, the. 


hirer must not use it for any other purpose; and if he does, 
the letter may hold him responsible for its safety during such 
use, in all events, or may treat the contract as thereby re- 
seinded.. 

Sec. 985. The letter of a thing may terminate the hiring, 
and reclaim the thing, before the end of the term agreed upon: 

1. When.the hirer uses, or permits a use of the thing hired; 
in a manner contrary to the agreement of the parties ; or, 

2. When the hirer does not, within a reasonable time after 
request, make such repairs as he is bound to make. i 


Sec. 986. The hirer of a thing may terminate the hiring be- 
fore the end of the term agreed upon: 

1. When the letter does not, within a reasonable time after 
request, fulfill his obligations, if any, as to placing and secur- 
ing the hirer in the quiet possession of the thing hired, or put- 
ting it into a good condition, or repairing ;, or, 

. When the greater part of the thing hired, or that part 
a was, and. which the letter had, at ne time a the hiring, 
reason to believe was, the material inducement to the hirer to 
enter into the contract, perishes from any other cause than 
the ordinary negligence-of the hirer. 

Sec. 987. The hiring ofa thing terminates: 

1. At the end of the term agreed upon ; 

2. By the mutual consent, of the parties ; 

3. By the hirer acquiring a title to the thing hired, superior 
to that of the letter; or, 


4, By the destruction of the thing hired. 


! 
l 
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. s s e s . 3 Wh t s- 
Sec. 988. If the hiring of a thing is terminable at the pleas- Wrenn 
ure of one of the parties, it is terminated by notice to the oth- &° > of Party. 
er of his death or incapacity- to contract. In other cases, it 


is not terminated thereby. 


Sec. 989. When the hiring ofa thing is terminated before Apportionment 
the time originally agreed upon, the hirer must pay the due 
proportion of the hire for such use as he has actually made of 
the thing, unless such use is merely nominal, and of‘no benefit 
to him. 


CHAPTER IL. 


HIRING GE. RHAL PROPERTY. 


Section 990. Lessor to make dwelling house fit for its purpose. 
991. When lessee may make repairs, &c. 
992. Term of hiring when no limit is fixed. 
993. Hiring of lodgings for indefinite term, 
994. Renewal of lease by lessee’s continued possession. 
995. Notice to quijt. 
996. Rent, when payable. 
997. Tenant must deliver notice’seryed on him. 
998. Letting parts of rooms forbidden. 


Sec. 990. The lessor of-a building intended for. the occupa~ Lessor ta 

tion of human beings must put it into a condition fit for that house Ot for 
é ; . : its purpose, 

purpose, and must, repair all subsequent dilapidations- thereof, 

except such as are mentioned in section 983. 

Sec. 991. If, within.a reasonable time after notice to the when lessee 
lessor of dilapidations which he ought to repair, he neglects to repairs, So; 
do so, the lessee may repair the same himself, and deduct the 
expense of such repairs from the rent, er otherwise recover it ` 
from the lessor. : 

Sec. 992. A hiring of real property, other than lodgings, iS perm of hirirg 
presumed to'extend to the next day upon which it is the usage is azea. 7 
of the place to make annual hiring ofreal property. In places 
Where there is no usage on the. subject, such a hiring is,pre- 


sumed to be for one year from its commencement. 
12 


178 


Hiring of 
lodgings for 
indefinite 
term, 


Renewal of 
lease hy lessee’s 
e ntinued 
possession. 


Notice to quit, 


Rent. when 
iv g Wa ble, 


Tenant must 
deliver notice 
serred on bin, 


Letting parts 
of room ur- 
bideu. 


CIVIL CODE. 


Sec. 993. A hiring of lodgings for an unspecified term is 
presumed to haye been made for sùch length of time as the pat- 
ties adopt for the estimation of the rent. Thus a hiring at® 
weekly rate of rent is presumed ‘to befor one week. In the 
absence of any agreement respecting the Tength of time or the 
rent, the hiring is presumed to be monthiy. 


Sec. 994. If alessee of real property rem'ains in possession 
thereot, after the expiration of the hiring, dnd the lessor ac- 
cepts rent from him, the parties are presumed to have renewed 
the hiring on the same terms and for the sime time, not ex- 


ceeding one year. 


Sec. 995. A hiring of real property, for a term not speci- 
fied by the parties, is deemeð fo be renewed as stated in the 
last section, at the end of the term implied by law, unless one 
of the parties gives notice to the other of his intention to ter- 
minate the sarme; at least as long before the expiration thereof | 
as the term of the hiring itself, not exceeding one month. 


Sec. 996. The rent of agricultural and wild land is payable 
yearly at the end ofeach year. Rents of lodgings are payable 
monthly at the end of each month. Other rents are payable 
quatterly at the end of each quarter from the time the hiring 
takes effect. The rent for a hiring shorter than the periods 
herein specified, is payable at the termination of the hiring. 


Sec. 997. Every tenant who receives notice of any proceeds 
ing to recover the real property occupied by him, or the pos- 
session thereof, must immediately inform his landlord of the 
same, 


Sec. 998. One who hires part ofa room, fora dwelling, 13 
entitled to the whole of the room, notwithstanding any agree- 
ment to the contrary; and‘if a landlord lets a room as a dwell- 
ing for more than one family, the person to whom he first lets 
any part of it is entitled to the possession of the whole room 
for the term agreed upon, and every tenant in the building, un- 
der the same landlord, is ¥elieved from all obligation to pay 
rent to him. 
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CHAPTER IH. 


HIRING OF PERSONAL ‘PROPERTY. 


SECTION 999. Obligations of ‘etter of personal. preperty. 
1000. Ordinary expenses. 
1001. Extraordinary expenses, 
1002. Return of thing hired. 
1008. Charter-party, what. 


Sec. 999. One who lets personal property must deliver it to Obligations of 


letter of 


the hirer, secure his quiet enjoyment thereof against all lawful personal 
claimants, put it into a condition fit for the purpose for which 
he lets it, and repair all deteriorations thereof not occasioned 
by the fault of the hirer, and not the natural result of its use. 
Sec. 1000. A hirer of personal property must bear all such Ordinary 
expenses concerning it as might naturally be foreseen to attend 
it during its use by him. All other expenses must be borne 
by the letter. i 


Sec, 1001. If a letter'fails to fulfill his obligations, as pre- By traoedinary 
scribed by section 299, the hirer, after giving him notice to do 
so, if such notice can conveniently be given, may expend any 
reasonable amouné'necessary to make good the letter’s default, 
and may recover such amount from bim. 

Sec. 1002. At the expiration of the term for which person- Refera af | 
al property is hire], the hirer must return it to the letter at the 
place contemplated by the parties at the time of hiring, or if 
no particular place was so contemplated by them, at the place 
which it was at that time. 


Sec. 1008. The contract by which a “ship is let is termed a Charter-par'y, 
charter-party. By it, the owner may either let the capacity or 
burden of the ship, continuing the employment of the owner's 
master, crew and equipments, or may surrender the entire ship; - 
to the charterer, who then provides them himself. The master 
or a part owner may be a charterer. 
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TITLE VI: 


SERVICE. 


CHAPTER I. Service with employment. | 
II. Particular employments. 


TII. Service without employment. 


CHAPTER Is 


SERVICE WITH EMPLOYMENT. 


ARTICLE I. Definition of employment, 
II. Obligations of the employer, 
TII. Obligations of the employee, 
IV.. Tei1mination of employment, 


ARTICLE, L 


DEFINITION. OF, - EMPLOYMENT, - 


Secrion 1004. Employment, what.. 


Sec. 1004. The contract of employment is a contract by 
which one, who is called the employer, engages another, who is 
called the employee, to do something for the benefit of the em- 


. ployer -or of.a third,person. ., 


ARTICLE IL 
OBLIGATIONS OF THE EMPLOYER.. 


Secrion 1005. When employer must indemnify employee. 


1006. When not. 
1007. Employer to indemnify for his own negligence 


Sec. 1005. An employer must indemnify his employee, 
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eept as prescribed in thenext section, fer all that he necessarily °*?!°"°* 
expends-or loses in direct consequence of the discharge of his 
duties as such, or of his obedience to the directions of the em- 
ployer, even though unlawful, unless the employee, at the 
time of obeying such directions, beliéved them to be unlawful. 


Sec. 1006. An employer is not bound to indemnify his em-' when not. 
ployee for'losses suffered by the latter in cunsequence of the 
ordinary risks of.the business in which he is employed, nor in 


consequence ‘of ‘the negligence ‘of another person employed 
by the same employer’ in the same-.general- business, unless he 


has neglected to use ordinary care in the selection-of the cul» 


pable employee. 


Sec. 1007. An employer must in all cases indemnify his em- 


ployee for losses caused by his own want of ordinary care. Da 


Seerron 1008, 
1011. 
1012. 
1013. 
1014. 
1015. 
1016. 
TOI 
1018. 
1019. 
1020. 
1021, 
1022. 
1023. 
1024. 
1025, 


Sec. 1008. 


negligence. 


Vv 


ARTICLE III. 


“OBLIGATIONS OF THE EMPLOYEE, 


1009, 1010. Duties of gratuitous employee. 
Duties of employee for reward. 

Duties of employee for his own benefit. 
Contracts for service limited to two years. 
Enrployee must obey employer. 

Employee to conform to usage, . 

Degree of skill required. 

Must use what skill he has. 

What belongs to employer, 

Duty to account. 

Employee not bound to deliver without demand. 
Preference to be given to employers. 
Responsibility of employee for substitute, 
Responsibility for negligence. 

Surviving employee. 

Confidential employment. 


One who, without consideration, undertakes to Duties of 


gratuitous 


do a service for another, is not bound to perform the same, but employee. 
if he actually enters upon its performance, he must use at least 
slight care and diligence therein, 


ex- When emplerer 
must indemu 
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Sec. 1009. One who, by his own special request, induces 
another to intrust him with the performance of a service, must 
perform the same fully. In other cases one who undertakes a 
gratuitous service may relinquish it at any time. 


as 


Sec. 1010. A gratuitous employee, who accepts a written 
power of aftorney, must act under it so long as it remains in 
force, or until he gives notige to his.employer that he will not 


do so. 


Sec. 1011. One who, for a good consideration, agrees to serve 
another, must perform the service, and must use ordinary care 


` and diligence therein, so long as he is thus employed. 


Sec. 1612. One whois employed at his own request to do 
that which is more for his own advantage than. for that of his 
employer, must use great care and diligence therein to protect 
the interest.of the latter. 


Sec. 1013. A contract to render personal service, other than 
a contract of apprenticeship under sections 140, 145, or 149, 
cannot be enforced against the employee beyond the term of 
two years from the commencement of service under it, but if 
the employee voluntarily continues his service under it beyond 
that time, the contract may be referred to as affording a pre- 
sumptive measure of the compensation. 


See. 1014. An employee must substantially comply with all 
the directions of his employer concerning the service on which 
he is engaged, even though contrary to the provisions of this 
Title, except where such obedience is impossible, or unlawful, 
or would impose new and unreasonable burdens upon the em- 
ployee, or in, case of an emergency which, according to the 
best information which the employee can with reasonable dili- 
gence ohtain, the employer did not contemplate, in which he 
cannot, with reasonable diligence, be consulted, and in which 
non-compliance is judged by the employee, in good faith, and 
in the exercise of reasonable discretion, to be absolutely neces- 
sary for the protection of the employer’sinterests. In all such 
cases, the employee must conform as nearly to the directions 
of his employer as may be reasonably practicable, and most 
for the interest of the latter. 
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Sec. 1015. An employee must perform his service in con- 
formity tothe usage of the place of performance, unless other- 
wise directed: by his employer, or unless it is impracticable, or 
manifestly injurious to his employer to do so. 


Sec. 1016. An employee is bound to exercise a reasonable 
degree of skill, unless. his employer has notice, before employ- 
ing him, of his want. o£ skill. 


Sec. 1017. An employee is always bound.to use such skill 


as he possesses. 


Sec. 1018. Everything which an employee acquires by vir- 
tue of his employment, except the compensation, if any, which 
ig due to him from his. employer, belongs to.the latter, whether 
acquired lawfully or unlawfully, er during, or after the expir- 
ation of the term of his employment. 


Sec. 1019. An employee must, on demand, render to his 
employer just accounts of all his transactions in the course of 
his service, as often as may be reasonable, and must, without 
demand, give prompt notice to his employer of everything 
which he receives for his account. 


Sec. 1020. An employee, who receives. anything on account 
of his employer, in any capacity other than..that of a mere ser- 
vant, is not bound to deliver it to him until demanded, and is 
not at liberty. to send it to him from a distance without de- 
mand, in any mode involving greater risk than ‘ts retention by 
the employee, himself. | 


Sec. 1021. An employee, who has any business to transact 
on his own account, similar to that intrusted to him by his em- 
ployer, must always give the latter the preference. If intrust- 
ed with similar affairs by. different employers, he must give 
them preference according to their relative urgency, or, other 
things being equal, according to the orderin which they were 
ecommitted-to him. 


Sec. 1022. An employee, who is expressly authorized to 
employ a substitute, is liable to his principal only for want of 


ordinary care in his selection. The substitute is diréctly res 


sponsible to the principal. 
12* 
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See. 1023. An employee, who is guilty of a‘culpable degree 
of negligence, is Hable to his employer for the damage thereby 
caused to the latter ; and the employer is Hable to him, if the 
service is not gratuitous, for the value of such services only as 
are properly rendered. 

Sec. 1024. Where service isto be rendered by two or more 
persons jointly, and one of them dies, the survivor must act 
alone, if the service to be rendered is such as he can rightly 
perform witheut the eid of the-deceased person, but not other- 
Wise. 

Sec. 1025. The obligations peculiar to confidential employ- 
ments are defined in the Title on Trusts. 


Se 
x 
ARTICLE IV. 
TERMINATION OF EMPLOYMENT. 
Secrron 192, Termination by death, Ec., of empioyer. 

lly, Emplosment, how terminated, 
TIS, Continuance of service In certain cases, 
F022. Termination at will. 
Tio, Termination by employer for fault. 
ogi, Termination by empioyee for fault. 
viz, Compensation of employee dismissed for causa 


1433. Campersation of employee learing for cause. 
mm 2 7 EFN * PER ed ET = È 
See. 1926. Every employmeiit, in which the power of the 
emmioree is net coupled with an interest Im its subject, is ter- 
tice to him of: 


2. His legal incapacity to eortract. 


See. 1027. Every employment is terminated : 


1. By the expiration of its appointed term ; 
2. By the extinction of its subject ; 


t ft, 
>. By the death of the employ 

y æ - - = 
4. By his legal Incapacity te aep as such, 


aright to disconttnue it at any time, 


cn 
Without netice, must continue his service after notice of the 
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death or incapacity of his employer, so far as is necessary to 
protect from serious injury the interests of the employer’s suc- 
cessor in interest, until a reasonable time after notice of the 
facts has been communicated to such successor. The success~ 
or must compensate the employee for such service, according 
to the terms of the contract of employment. 


See. 1029. An employment having no specified term may 
be terminated at the will of either party, on notice to the oth- 
er, except where otherwise provided by this title. 


Sec. 1030. An employment, even fur a specified term, may 
be terminated at any time by the employer, in case of any will- 
ful breach of duty by the employee, in the course of his em- 
pioyment, or in case of his habitucrneglect of his duty, or con- 
tinued incapacity to perform it. 

Sec. 1031. An employment, even for a specified term, may 
be terminated by the employee at any time, in case of any will- 
ful or permanent breach of the obligations of his employer to 
him as an employee. i 

Sec. 1032. An employee, dismissed “by his employer for 
good cause, is not entitled to any compensation for services 
rendered Since the last day upon which a payment became due 
to him under the contract. 

‘Sec. 1033. An employee, who quits the service of kis em- 
ployer for good cause, ts entitled to such proportion of the cora- 
pensation Which would become due in case of full performance, 
as the services which he has already rendered bear to the ser- 


. 


vices which he was to render a3 fall performance, 
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ARTICLE I. 
MASTER, AND SERVANT, 


Section 1034. Servant, what. 
1035, 1036. Term of hiring. 
1037, Renewal of hiring, 
1038, Time of service, 
1039. Servant to pay over without demand. 
1040, When servant may be discharged. 


Sec. 1084. A servant is one who is employed to render per-. 
sonal service.to his employer, otherwise than in the pursuit of 
an independent calling, and who in such service remains entire- 
ly under thé control and. direction of the latter, who is called 
his master. | 

Sec. 1035. A servant is. presumed to have been hired for 
such length of time as the parties adopt for the estimation of 
wages. A hiring at a yearly rate is presumed to be for one 
year; a hiring at a daily rate, for one day; a hiring by piece 
work, for no specified term. 

Sec. 1036. In the absence of any agreement as to wages, s 
domestic servant is presumed to be hired by the month; a clerk, 
or other servant not merely mechanieal, or agricultural, by the. 
year ; and other servants for no specified term. __ 

Sec. 1087. Where, after the expiration of an agreement re- 


“specting the wages.and the term of service, the parties continue 


the relation of master and servant, they are presumed to have 
renewed the agreement for the same wages and term of service. 


See. 1038. The entire time of. a domestic servant belongs 
to the master ; and the time of other, servants to such extent as. 
is usual in the business in which they serve, not exceeding im 
any case ten hours in the day. 

See. 1039. A, servant must deliver to his master, as soon as 
with reasonable diligenge he can find him, everything that he 
receives for his account, withoyt demand; but he is not bound 
without orders from. his master, to send anythin g to him through 
another person. l : 
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Sec. 1040. A master may discharge any servant, other than When servant 
an apprentice, whether engaged for a fixed term or not: discharged. 
1. If he is guilty of misconduct in the course of his service, 
or of gross immorality, though unconnected with the same; or, 
2. If, being employed about the person of the master, or in 
a confidertial position, the master discovers that he has been 
guilty of misconduct, before or after the commencement of his 
service, of such a nature that, if the master had known or con- 
templated it, he would not have so emptoyed him. 


ARTICLE II. 


AGENTS. 


Section 1041. Agent to conform to his authority. 
1042. Must keep his principal informed. 
1048, Collecting agent, 
1044, Responsibility of sub agent, 


Sec. 1041. An agent must not exceed the limits of his Agent to 


ecnform to his 


actual authority, as defined by the Title on AGENCY. authority. 
Sec. 1042. An agent must use ordinary diligence to keep Mustkeep his 


. . e . ; “ principal 
his principal informed of his acts in the course of the agency. informed. 


Sec. 1043. An agent, employed to collect a negotiable in- conecting 
strument, must collect it promptly, and take all measures nex “on 
cessary to charge the parties thereto, in case of its dishonor, 
and, if itis a bill of exchange, must present it for acceptance 
with reasonable diligence. 

Sec. 1044. A mere agent of an agentis not responsible as Responswiity 
such to the principal of the latter. nae ee 


ARTICLE III. 


EACTORS., 


Section 1045. Factor, what, - 
1946. Obedience required from factor, 
1047. Sale on credit. s 
1048. Liability of factor under guaranty commission. 
1049. Factor cannot relieve himself from liability, 
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Sec. 1045. A factor is an agent who, in the pursuit of an 
independent calling, is employed by another to sell property 
for him, and is vested by the latter with the possession or con- 
trol of the property, or authorized to receive payment therefor 
from the purchaser. | 


Sec. 1046. A factor must obey the instructions of his princi- 
pal, to the same extent as any other employee, notwithstand-~ 
ing any advances he may have made to his principal upon the 
property consigned to him, except that if the principal forbids 
him to sell at the market price, ne may nevertheless sell for his 
reimbursement, after giving to his principal reasonable notice 
of his intention to do so, and of the time and place of sale, and 
proceeding in all respects as a pledgee. 


Sec. 1047. A factor may sell property consigned to him on 
such credit as is usual, but, having once agreed with the pur~ 
chaser upon the term of credit, may not extend it. 


Sec. 1048. A factor, who charges his principal with a guar- 
anty commission upon a sale, thereby assumes absòlutely to 
pay the price when it falls due, as if it were a debt of his 
own, and not as a mere guaranty for the purchaser ; but he does 
noi thereby assume any additional responsibility for the safety 
of his remittance of the proceeds. 


Sec. 1049. A factor who receives property for sale under a 
general agreement or usage to guaranty the sales, or the remit- 
tance of the proceeds, cannot relieve himself from responsibility 
therefor without the consent of his principal. 


ARTICLE IV. 


SHIPMASTERS. 


Section 1050. 
1051. 
1052. 
1053. 
1004, 
1055. 
1056, 
1057. 
1058. 


Appointment of master, 

When must be on board. 

Pilots, ` 

Power of master over crew. 

Power of master over passengers. 

Impressing private stores. 

When may abandon the ship, 

Duties on abandonment. 

When master cannot trade on his own account, 
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Section 1059. Care and diligence. 
1060, Authority of master. 


Sec. 1050. The master of a ship is appointed by the owner, Appointment — 
and holds during his pleasure. The word ‘ship,’ as used in l 
this Code, shall be constregd.to mean any boat, vessel, or 


structure. fitted for navigation.. 


Sec. 1652, The master of a ship is bound to be always on When must 
board when entering.or leaving a port. The word ‘port,’ as 
used in this Code, shall be construed: to mean any place on a 
navigable river or Jake where a vessel lands, to receive or put 
off freight or passengers, or for any other purpose, and when a 
yessel has made a landing, it is said to be in port. 


Sec.. 1052. Before leaving a port, the master of a ship must Pilots. 
take a pilot on-board, and the navigation of the vessel devolves 
on him. 


Sec. 1053. The master ofa ship may enforce the obedience Power of 
. masier over 
of the mate and crew to his lawful commands by confinement seamen. 
and other reasonable corporal punishment, not prohibited by 


law, being responsible for theʻabuse of his power. 
Sec. 1054., The master of a ship may confine any person on Power at 


Master over 


board, during a. voyage, for willful disobedience to his lawful passengers. 
commands. l 


Sec. 1055, If, during a.voyage, the ship’s supplies fail, the Impressing 
kaki 7 SE Oo” 2 private stores, 
master, with the advice of the offisers, may compel persons who 
; . v 
have private supplies on board to surrender them for the com- 
mon want, on payment of their value or giving. security there- 
for. i 
Sec. 1056. The master of a ship must not abandon it during When may 
i abandon she 


the voyage, without the advice of the other officers. hip. 
Sec. 1057, The master of a ship, upon abandoning it, must Dties on 


i i ie , abandonment e 
carry with him, so far as it is in his power, the money and the 
most valuable of the goods on board, under penalty of being 
personally responsible. If the articles thus taken are lost from 


causes beyond his control, he is exorerated from liability. 


Sec. 1058. The master of a ship, who engages for a common Whe: master 
5 a a aint Lace 
profit on the cargo, must not trade on his own account, and if on bis owi 
ccouhs, 
he does, he must account to his employer for all profits thus 


made by him. 
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Sec. 1059. The master of a ship must use great care and 
diligence in the performance of his duties, and is responsible 
for all damage occasioned by his negligence, however slight. 


Sec. 1060.. The authority and liability of the master of a 


ship, as an agent for the owners of the ship and cargo, are reg- 


ulated by the Title on AGENCY. 


ARTICLE V, 


MATES AND SEAMEN. 


Srcrrox 1061. Mate, what. 
1062. Seamen, what. 
1063. Mate and seamen, how engaged and discharged. 
1064. Unseaworthy vessel, 
1065, Seamen not to lose wages or lien by agreement. 
1066. Special agreement with seamen. 
1667. Wages depend on freightage. 
1068. When wages, &c., begin, 
13390. Wages, where voyage is broken up borong departure, 
1070, Wrongfel discharge. p 
1071. Wages when not lost by wreck. 
1072. Certificate, 
1073. Disabled seamen. 
1074. Maintenance of seamen during sickness. 
1075. Death on the voyage. | 
Theft, &c., forfeits wages. 
1077. Seamen cannot ship goods, 
1078. Embezzlement and injuries, 
1079. Law governing seamen. 


Sec. 1061. The mate of a ship is the officer next in com- 
mand to the master. | 

Dec. 1062. All persons, other than the master, mates, 
clerks and engineers, employed in and about the navigation of 
2 vessel of any description, and in receiving and discharging 
freight, ee or any other thing, are to be deemed seamen 
within the provisions of this Code. 

Sec. 1063. The mate and seamen of a ship are engaged by 
the master, and may be discharged by him at any period of the 
voyage, for willful and persistent disobedience or gross disqual- 


pilots, 


Weeden 
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ification, but cannot otherwise be discharged before the ter- 
mination ofthe voyage. 

Sec. 1064. A mate or seaman istiötbotnd to go ona voyage 
‘ina ship that is not seaworthy; and if there is reasonable doubt 
‘of its seaworthiness, ` ‘he may refuse to proceed until a proper 


} 


‘survey has been had. - 


Sec. 1065. A seaman ‘cannot, by reasén'of any agreement, 
be deprived of his lien upon the ship: or of any remedy for the 


recovery of his wages"to “which he would otherwise have been 
entitled. Any stipulation by which he consents to abandon 


his right to wages in case of the loss of a ship, or to abandon 
‘any right he may have ‘or ‘cbtatn in the'nature of salvage, iš 
‘yoid. 

Sec. 1066. No spetial agreement entered into by a seaman 
can impair any of his rights, or add to any of his obligations, 
as defined by law, unless he fully understands the effect of the 
agreement, and receives a fair compensation therefor. 


Sec. 1067. Except as héreinafter provided, the wages of sea- 
men are due at the énd of the voyage. 

‘Sec. 1068. The right of a mate or seaman to wages and pro- 
visions begins either from the time he begins work, or from the 
time specified in the agreement for his beginning work, or from 
his presence on board, whichever first happens. 


Sec. 1069. Where a voyage is broken up before departure 
of the ship, the seamen must be paid for the time they have 
served, and may retain for their indemnity such advances as 
they have received. 

Sec. 1070. When a mate or seaman is wrongfully discharged, 
or is driven to leave the ship by the cruelty of the master on the 
voyage, it is then ended with respect'to him, and he may there- 
upon recover his full wages. 

Sec. 1071. In case of loss or Wreck cf the ship, a seaman is 
entitled to his wages up to thetime of the loss or wreck, wheth- 
er freightage has been earned or not, if he exerts himself to the 
utmost to save the ship, cargo and stores. 

Sec. 1072. A certificate from the master or chief surviving 
oficer of a ship, to the effect that a seaman exerted himself to 
the utmost to save the ship, cargo, ani stores, is presumpiive 
evidence of the fact. - 
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Sec. 1973.. Where a mate or seaman is prevented from ren~ 
dering service by illness or injury, incurred without his fault, 
in the discharge of his duty on the voyage, or by being wrong- 
fully discharged, or by.a capture of the ship, he işs entitled to 
wages notwithstanding. | 


Sec. 1074. Ifa mate or seaman becomes sick or disabled 
during the voyage without his fault, the expense of furnishing 
him with suitable medical advice, medicine, attendance, and 
other provision for his wants, must be borne by the ship till 
the close of the voyage. | 


, sec. 1075. Ifa mate or seaman dies during the voyage, his 
persona: representatives are entitled to his wages to the time 


of his death, if he would have been entitled to them had he. 


lived to the end of the voyage. 


Sec. 1076. Desertian. of the ship without cause, or a justifi- 
able discharge by the master during the voyage, for miscon<. 


duct, or a theft of any part of the cargo or appurtenances of 


the ship, or a willful injury thereto. or to the. ship, forfeits all, 


wages due for the voyage to a mate or seaman thus in fault. 


Sec. 1077. A mate or seaman may not, under any pretext, 


ship goods on his own account, without permission from the 


master. 


Sec. 1078. If any part of the cargo or appurtenances of a 
ship is embezzled or injured by the mate ora seaman, the offen- 
der, or, if it is. not known which is. the offender, all those of 
whom negligence or fault may be presumed, must make good 
the loss. 


Sec. 1079. The shipment of officers and seamen, and their. 


rights and duties, are further regulated by law., 


ARTICLE VI. 


SHIPS’’ MANAGERS; 


Section 1080. Manager, what. . 
1081. Duties of manager, 
1082, Compensation. 


atid cst ec adi a aS 
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Sec. 1080. The general agent for the owners, in respect to Manager, what. 
the care of a ship and freight, is.called the manager; if he is . 
a part owner he is also called the managing owner. 

Sec. 1081. Unless otherwise directed, it isthe duty of the cen 
manager of a ship to provide for the complete seaworthiness of 
the ship; to take care of it in port; to see thaż:it is provided 
with necessary papers, with a proper master, mate and crew, 
and supplies of provisions and stores. . 


Sec. 1082. A managing owner is presumed to have no right Compensation. 
to compensation for his own services. 


CHAPTER IIT; 


SERVICE WITHOUT EMPLOYMENT., 


Section 1083. Voluntary interference with property. 
1084. Salvage. 


Sec. 1083. One who officiously, and without the consent of Yetuntary 
the real or apparent owner of a thing, takes it into his posses- 2th property, 
sion, for the purpose of.readering.a service about it, must com- 
plete such service, and use ordinary care, diligence and reason- 
able skill about the same.. He is not entitled to any compen- 
sation for his service or expenses, except that he may deduct 
actual and necessary expenses, incurred. by him about such 
service, from any profits which his service has caused the thing 
to acquire for its owner, and must account to the owner for the. 
residue. 


Sec. 1084. Any person, other than the master, mate, or a Saivaze. — - 
seaman thereof, who rescues a ship, her appurtenances, or car- 
go, from-danger, is entitled to a reasonable compensation there- 
for, to be paid out of the property saved. He has a lien for 
such claim, TEE regulated by the Title on Ligns. 
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TITLE VIIL. - 
CARRIAGE. 


CHAPTER I. Carriage in general, 
IL. Carriage of persons, 

TIT. Carriage of property. 

ÌV. Carriage of messages. 


V. Common carriers. 


CHAPTER I. 
CARRIAGE IN GENERAL. 


Section 1085. Contract of carriage. 
1086, Different kinds of carriers. 
1087. Marine and inland carriers, what. 
1088, Carriers by railroad and steamboat, 
1089. Carriers by sea. 
1690. Obligations of gratuitous carriérs. l 
1091, Obligations of gratuitous carrier who has begun to 
‘Carry. 


Sec. 1085. The contract of carriage isa contract for the 
conveyance of property, persons, or messages, from one place 
to another. 

Sec. 1086. Carriage is either: 

1. inland; or, 

2. Marine. : 

Sec. 1087. Carriers upon the ocean, upon arms of the sea, 
upon the great lakes Ontario, Erie, Huron, Michigan and Su- 
perior, and upon the rivers and canals connecting those lakes 
with each other, are marine carriers. All others are inland 
carriers, 


Sec. 1088. Rights and duties peculiar to carriers by railway 
and steamers, are defined in other Codes or statutes. 
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Sec. 1089. Rights and duties peculiar to carriers by sea, Carriers by sea, 
are defined by acts of congress. 


See. 1090. Carriers without reward are subject to the same Oblications of 
rules as employees without reward, except so far as is other- o's 
wise provided by this Title. 

Sec. 1091. A carrier without reward, who has begun to per- ovtigations of 


grituitons 


form his undertaking, must complete it in like manner as if he carritr who 

; i as begun to 
had received a reward, unless he restores the person or thing carry.” 
carried to as favorable a position as before he commenced the 


carriage. : . . 


CHAPTER Ii. 


CARRIAGE OF PERSONS, 


ARTICLE I. Gratuitous carriage. 
If. Carriage for reward, ~ 


ARTICLE I. 
GRATUITOUS CARRIAGE OF PERSONS. 
Section 1092. Degree of care required. 


Sec. 1092. A carrier of persons without reward must use Degree siinaye 
iS j _ required, 
ordinary care and diligence for their safe carriage. 


ARTICLE II. 
ed 


CARRIAGE FOR REWARD. 


Section 1993. General duties of carrier. 
1094. Vehicles. 
1095. Not to overload his vehicles. 
1096. Treatment of passengers. ; 
1097. Rate of speed and delays, 


See. 1093. A carrier of persons for reward must use the ut- Gereral taties 


Of ewrraes. 


Most care and diligence for their safe carriage, must provide 


» 
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everything necessary for that purpose, and must exercise to 
that end a reasonable degree of skill. 


Voli ies. Sec. 1094. A carrier of persons for reward is bound to pro- 
vide vehicles safe and fit for the purposes to which they are 
put, and is not excused for default in this respect by any dex 
gree of care, 


wot to overload Sec, 1095. A carrier of persons for reward must not over- 
SVthnici¢cs. m . 
crowd or overload his vehicle. 


Treatment of Sec. 1096. A carrier of persons for reward must give -to 
l passengers all such accommodations as are usual and reason- 


able, must - treat them with civility, and given them a reason- 
able degree of attention. 


Rale or speed. Sec. 1097. A carrier.of persons.fer. reward must travel at a 
1 Clays. : ° 
reasonable rate of speed, and without any unreasonable delay, 
or deviation from his proper route. 


CHAPTER III. 


CARRIAGE OF PROPERTY. 


ArticLe I. General definitions. 
1I. Obligations of the carrier. 
III. Bill of lading. 
IV. Freightage. | 
` V, General average, 


ARTICLE I. 


GENERAL DEFINITIONS. 


Section 1098 Freight, consignor, &c., what, 


evnsienor, zo, Sec. 1098. Property carried is called freight, the reward, if 
ig any, to be paid for its carriage. is called freightage, the person.: 


who delivers the freight to the carrier is called the consignor, 
and the person to whom it is to be delivered-is called the con- 


signee. 
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ARTICLE II. 


OBLIGATIONS OF THE CARRIER, 


SzeTion 1099. Care*and diligence required of carriers, 
1100, Cartier to obey directions. 
1101. Conflict of orders. 
1102. Stowage, deviation, &c. 
1103. Delivery of freight. 
1104, Place of delivery. 
1105, Obligations of carrier-when-freight is not delivered 
to consignee. 
1106. How carrier may terminate his liability. l Z 
1107. When consignee cannot be found. 


Sec. 1099. A carrier of property for reward must -use at Care and dilli- 
gence required 
least ordinary care and diligence in the performance of al} hig of carriers. 
duties. A carrier without-reward-must use at least slight care 
and diligence. 
Sec. 1100. A carrier must comply with the directions of the Carrier to 
‘ . , obey directions 
consignor or consignee, to the same extént that an employee is 


bound to comply with those of his employer. 


x 


Sec. 1101. When the directions of a consignor and consignee Confiict of 
are conflicting, the ċarrier must comply with those of the con- ee 
signor in respect to all matters except the delivery of the freight, 
as to which he must comply with the directions of the con- 
signee, unless the consignor has specially forbidden the car- 
rier to receive orders from the consignee inconsistent ‘with his 
own. 


Sec. 1102. A marine carrier must not stow freight upon Stowage, 
. S deviation, &c, 
deck during the voyage, except where it is usual to do so, nor 
make any improper deviation from or delay in the voyage, nor 
do any other unnecessary act which would avoid-an insurance 


m the-usual form upon the freight. 
“Bec. 1103. A carrier of property must deliver it to the con- Delivers of 
‘signee, at the place to which it is addressed, in the manner usual 
at that place. 
Sec. 1104. If there is no usage to the contrary at the place Place of 
delivery. 
of delivery, freight inust be delivered as follows ; 
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1. If carried upon a railway owned or managed by the cars 
rier, it may be delivered at the station nearest the place to 
which it is addressed ; 

2. If carried by sea from a foreign country, it may be de- 
livered at the wharf where the ship raoors, within a reasonable 
distance from the place of address ; or if there is no wharf, on 
board a lighter alongside tne ship; or, 

8. In other cases, it must be delivered to the consignee or 
his agent, personally, rf cither can, with reasonable deligence, 
be found. 


R 02 Sce. £105. If, for any reason, a carrier dees not deliver 


carter When 

vanh “Pat m6 L 7 ze z Pa å bf 

rete freight to the consignee or his agent personally, he must give 

DENR notice to the consignee of its arrival, and keep the same in 
safety, upon Lis responsibility as a carrier, until the corsignee 


has had @ reasonable time to remove it. 


How carrier Sec. 1106. If a consignee does not accent and remove frejolit 
may t rintnate Ske Ws F i i : aes 
bis hability. within a reasonable time after the carrier has fulfilled his obli- ` 


gation to deliver, or duly offered to fulfill the same, the carrier 


may exonerate himself from further liability by placing the 
freight in a suitable warehouse, on storage, and giving notice 
thereof to the consignee, 


Wien consienes Sec, 1107. Ifa consignee of freight cannot, with reasonable 
cannot be feund. š bn de ; 
diligence, be found, the carrier may place itin a suitable warc- 


kouse for his aceount, bat must give notice thereof to the con~ 


signor. 


ARTICLE II. 


BILL OF LADING. 


Section 1108. Bill of lading, what. 

IT09, 1110. Bill of lading negotiable. 

1111. Effect of bill of lading on rights, &c., of carrier, 

1112. Bills of lading to be given te consignor. 

1113. Carrier exonerated by delivery according to bill 
of lading. 

1114. Carrier may demand surrender of bill of lading 
before delivery. 


EEA 
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Sec. 1108. A bill of lading is an instrument in writing, 
signed by a carrier or his agent, describing the freight so as to 
identify it, stating the name of the consignor, the terms of the 
contract for carriage, and agreeing or directing that the freight 
be delivered to the order or assigns of a a specified person ata 
specified place. 


Sec. 1109. All the title to the ecient which the first holder 
of a bill of lading had when he reel it, passes to every sub- 
sequent indorsee thereof in good faith and for value, in the or- 
dinary course of business, with like effect and in like manner as 
‘in the case of a bill of exchange. 

Sec. 1110. When a bill of luding is made to “bearer,” or in 
equivalent terms, a simple transfer thereof by delivery conveys 
the same title as an indorsement, - 

Sec. 1111. A bill of lading does not alter the rights or obli- 
gation of the carrier, as deñned in this chapter, unless, it is 
plainly inconsistent therewith., 

Sec. 1112. A carrier must subscribe and deliver to the con- 
signor, on demand, any reasonable number of bills of lading, of 
the same tenor, expressing truly the original contract for car- 
viage; and if he refuses to do so, the consignor may take the 
freight from him, and recover from him besides all damage 
thereby occasioned: 

Sec. 1113. A carrier is exonorated from liability for freight 
by delivery thereof, in good faith, to any holder of a bill of 
lading therefor, properly indorsed, or made in favor of the 
bearer. . 

Sec. 114. When a carrier has given a bill of lading, or oth- 
er instrument substantially equivalent thereto, he may require < 
its surrender, or a reasonable indemnity against claims thereon, 
before delivering the freight. 


ARTICLE IV 


FREIGHTAGE. 


Szcrion 1115. When freightage is to be paid. - 4 
1116, Consignor, when liable for freightage. 
3% 
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Section 1117. Consignee, when liable. 
1118. Natural increase of freight. 
1119, 1120. Apportionment by contract. 
1121. Apportionment according to distance. 
1122. Freight carried further than agreed, &c, 
1123. Carrier’s-lien for freightage, 


Sec. 1115. A: carrier may require his ‘freightage'to be paid 
upon his receiving the freight; but if hé does not demand it 
then, he cannot until he is ready to deliver the freight‘to the 
consignee. 


Sec. 1116. The consignor of freight is presumed to'be‘lia- 


‘ble for the freightage, but if the contract between him and the 


` -garrier provides that the consignee shall pay it,’atd the carri- 


Consignee, 
when liable, 


er allows the consignee to take the freight, he cannot after- 
wards recover the freightage ‘from the consignor. 

Sec: 1117. The consignee of freight is liable for-the freight- 
age, if he accepts the freight with notice of the intention of 


the consignor that he should pay it. 


Natural 
increase of 
freight. 


Apportionmeat 
by contract. 


Ed. 


Apportionment 
aceording to 
distances. 


Freight earried 
further than 
agreed, &c, 


Sec. 1118. No freightage can be charged‘upon the natural 
increase of freight. 

Sec. 1119. If freightage is apportioned by a bill of lading 
or other contract made between a consignor and carrier, the 
carrier is entitled to-payment, according to the apportionment, 
for so much as he delivers. 

Sec. 1120. If a part of the freight is accepted by ‘a cons 
signee, without a specific objection that the rest is not deliv- 
ered, the freightage must be apportioned and paid-as to that 
part, theygh not apportioned ‘in the original contraét. 

` See. 1121. ‘If a consignee voluntarily receives freight ata 
place short of the one appointed for delivery, the.carrier is en- 
titled to agust proportion of the freightage, acvording to dis- 
tance. Ifthe carrier, being ready and willing, offers to com- 
plete the transit, he is entitled to the full freightage. -If he 
does not thus offer completion, and the ‘consignee receives 
the freight only from -necessify, the carrier is not entitled to 
any freightage. l | 

Sec, 1122. If freight is carried further, or'more expeditious- 
ly, than was agreed'upon by the parties, the carrier is not en- 
titled to additional compensation, and cannot refuse to deliver 


ALENT ET atg PI n GE G 


east valuable articles, so far as possible. 
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it, on the demand of the consignee, at the place and time of its 
arrival. 


= See. 1128. A carrier has a lien for freightage, which is reg- Coricys en 
ulated by the Title on-LIENS. 


‘ARTICLE FV. Í 
‘GENERAL AVERAGE. 


‘Section 1124. Jettison and general average, what. 
‘1125. Order of jettison. 
1126. By whom made. 
1127. Loss, how borne, 
1128, General average loss, how adjusted. 
1129, Values, how ascertained. 
1130. Things stowed on deck, 
1131. Application of the foregoing rules. 


Sec. 1124. A carrier by water may, when in case of extreme sottison and 
general average, 


‘peril it is necessary for the safety of the ship or cargo, throw what. 


overboard, or otherwise sacrifice, any or all of the cargo or ap- 
purtenances of the ship. Throwing property overboard for 
such purpose is called jettison, and the loss incurred thereby 
is called a general average loss. 


Sec. 4125. A jettison must begin with the most bulky and Order ot 


jettison. 


Sec. 1126. A jettison can be made only by authority of the By whom made. 


‘master of a ship, except in case of his disability, or of an over- 


ruling necessity, when it may be-made by any other person. 

Sec. 1127. The loss incurred by a jettison, when lawfully Loss, how — 
made, must be borne in due proportion’ by all that part of the er 
ship, ‘appurtenances, freightage and cargo, for the benefit of 
which the sacrifice is made, as well as by the owner of the 


‘thing sacrificed. 


Sec. 1128. The proportions in which a general average loss General average 
: : ; : : loss, ROW 
is to be borne, must be ascertained by an adjustment, in which adjustea. 
the owner of each separate interest is to be charged with such 
proportion of the value of the thing lost, as the value of his 
part ofthe property affected bears to the value of the whole: 
But an adjustment made at the end of the voyage, if valid there 
is valid everywhere. 
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Sec. 1129. In estimating values for the purpose of a gener- 
al average, the ship and appurtenances must be valued asat 
tle end of the voyage, the freightage at one-half the amount 
due on delivery, and the cargo as at the time and place of ita. 
discharge ; adding, in each case, the amount made good by 
contribution. 


Sec. 1180. The owner of things stowed on deck, in case of 
their jettison, is entitled to the benefit of a general average 
contribution only in case itis usual to stow such things on 
deck upon such a voyage. 


Sec. 1181. The rules herein stated concerning jettison are 
equally applicable to every other voluntary sacrifice of proper- 
ty on a ship, or expense necessarily incurred, for the preser- 
vation of the ship and cargo from extraordinary perils. 


CHAPTER IY. 


| CARBIAGE OF MESSAGES., 


- 


Secrion 1132. Obligations of carrier of messages. 
1133, Degree of care and dilligence required. 


Sec. 1182. A carrier of messages for reward must deliver 
them at the place to which they are addressed, or to the per< 
sons for whom they are intended. 


Sec. 1183. A carrier of messages for reward must use great 
care and diligence in the transmission and delivery of messa- 
ges. A carrier by telegraph must use the utmost diligence 
therein. 


CHAPTER. V: 
COMMON CARRIERS. 


Articte I Common carriers in. general; 
IT. Common carriers of persons. 

III. Common carriers of property, 

IV. Common carriers of messages. 
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ARTICLE I. 
COMMON CARRIERS IN GENERAL. 


Section 1134. Common carrier, what. 
1135. Obligation to accept freight. 
1136, Obligation not to-give preference. 
1137. What preferences he must give. 
1138. Starting, : - 
~ 1139. Compensation. 
1140. Obligations of carrier altered by agreement. 
1141. Certain agreements void. 
1142. Effect of written contract. 
Sec. 1134. Every one who offers to the public to carry per- oe ee 
sons, property or messages, 1s a common carrier of eee he 
thus offers to carry. 


Sec. 1135. A common carricr must, if able to do so, accept Hee 
spe desu, 
and carry whatever is offered to him, ata reasonable time and ` 
place, of a kind that he undertakes or is accustomed to carry. 


Sec. 1156. A common carrier must not give preference, in Ovigation not 
to give 


time, price, or otherwise, to one person over another, eXcept Preference. 
where expressly authorized by statute. 


18 Pj HUR 4 a z What prefer- 

Sec. 1187. A common carrier must always give a preference a 
in time, and may give a preference in price, to the United #”* 

States and to this Territory. 


Sec. 1138. A common carrier must start at such atime and Site 
place as he announces to the public. 


Sec. 1139. A common carrier is entitled to a reasonable Compensation. 
compensation and no more; which he may require to be paid 
in advance. If payment thereof is refused, he may refuse to 
carry. i 
Sec. 1140. The rights and obligations of a common carrier 0!-sations 


of carrier 


can j i > z altered ony 
not be altered by notice on his part, or by any other means ee 


except a written agreement-between him and the person with 
whom he deals. 
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Sec. 1141. A common carrier cannot þe exonorated, by any 
agreement made in anticipation thereof, from liability for the 
gross negligence, fraud, or willful wrong, of kimself or his ser- 
vants. — 

Sec. 1142. A passenger, consignor, or consignee, by ac- 
cepting a ticket, bill-of lading or written contract fer carriage, 
with a knowledge of its-terms, assents to the rate of hire, the 
time, place and manner of delivery therein stated. But his as- 
sent to any other modification-of the carrier’s rights or obliga- 
tions contained in such instrument can only be manifested by 
his signature to the same. 


ARTICLE. I. 


COMMON CARRIERS OF PERSONS, 


Section 1143. Obligation to carry luggage. 
1144. Luggage, what. 
1145. Liability for luggage. 
1146. Luggage, how carried and delivered. 
1147. Obligation to provide vehicles. 
1148. Seats for passengers. 
1149. Regulations for conduct of business. ` 
1150. Fare, when payable. 
1151. Ejection of passengers, 
1152 Fare not payable after ejection. 
1153 Carrier’s lien. 


Sec. 1148. A common carrier of persons, unless his vehicle 
is fitted for the reception of passengers exclusively, must re- 
ceive and carry a reasonable amount of luggage for each passen- 
ger, without any charge except for an excess of weight over one 
hundred pounds to a passenger. 

See. 1144. Luggage may consist of any articles intended for 
the use of a passenger while traveling, or for brs personál 
equipment. 

Sec. 1145. The liability of a carrier for luggage received by 
him with a passenger, is the same as that-of a common carrier 
of property. 
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Luggage, l w 


Sec. 1146. 7A common carrier must deliver every passen- dimei an. 
ger’s luggage, whether within the prescribed weight or not, im- “Hye 
mediately upon the arrival of the passenger at his destination; 
and, unless the vehicle would be overcrowded or overloaded 
thereby, must carry it on the same vehicle by which he carries 
the passenger to whom it belongs. 

Sec. 1147. A common carrier of persons, upon a route to (rie =? 
which he has an exclusive right, must provide a sufficient num- Yiee 
ber of vehicles to accommodate all the passengers who can be 
reasonably expected to require carriage at any one time. 


Sec. 1148. A common carrier of persons must provide every Se hr 
passenger with a seat. 
Sec. 1149. A common carrier of persons may make rules for Beewations 


for conduet 
the. conduct of his business, and may require passengers to % PUstues- 
conform to them, if they. are lawful, public, uniform in their 


application, and reasonable. 


Sec. 1150. A common carrier may demand the fare of pas- ee 
sengers, either at starting, or at any subsequent time. 


Sec. 1151. A.passenger, who.refuses to pay his fare, or to Bicction ot 
conform to any lawful regulation of the carrier, may be ejected 
from the vehicle by the carrier. But this-must be done with as 
little violence as possible, and within‘a short distance from some 


dwelling house. 


are not 
Sec. 1152. After having ejécted:a passenger, a carrier has IEN niles 


no right to require the payment of any part of his fare. PERON, 


Sec. 1153. A common carrier has a lien upon the luggage of “riers lien. 
a passenger, for the payment of such fare as he is entitled to 


from him. This lien is regulated by the Title on Liens, 


ARTICLE III. 


COMMON CARRIERS OF PROPERTY. 


Section 1154, Liability of inland carriers for loss. 
1155. When exemptions do not apply. 
1156. Liability for delay, 
1157, 1158, Liability of marine carriers, 
1159, Perils of sea, what, 7 
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Section 1160. Consignor of valuables to declare their natur . 
1161. Delivery of freight beyond usual route, 
1102 Proof to be given in case of loss. 
1183. Carrier's services other than carriage and delivery. 


Ree. 1154. Unless the consignor accompanies the freight 
xelusive contro} ieee eof, an inland common carrier 

of property is Hable, from the time that he accepts until he re- 
lieves himself from liability pursuant to sections 1103 to 1107, 
for the loss or injury thereof from any cause whatever, execpt: 

1. An inherent defect, vice or weakness, or a spentaneous 
action, of the property itself; 

2. The act of a public enemy of the United States, or of this 
T iiy ; 

The act of the law; cr, 

‘ Any irresistible superhuman cause, 

See. 1155. A common carrier is liable, even in the cases ex- 
cepted by the last section, if his ordinary negligence exposes 
the property to the cause of the loss. 

Sec, 1156. A common earrier is liable for delay, only when 
it is the effect of his ordinary negligence. 

See. 1157. A marine carrier is liable in like manner as an 
inland carrier, except for loss or injury caused by the perils of 
the sea or fre. 

Sec. 1158. The liability of a common carrier ‘by sca is furs 
ther regulated by acts of congress. 


See. 1159. pene of the sea are from: 
1. Storms and waves; 


food ryvy 


4 
5. Zhe coninement necessary ab sea ; 


See, 1199, A common carrier of gold, silver, platina, or 
precious stones, or of imitations thereof, in a manufactured or 
unmanufactured state, of timepieces of any description, of ne- 
gotiable paper or other valuable writings, of pictures, glass or 


china ware, is not liable for more than fifty dollars upon the 
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loss or injury of any one package of such articles, unless he 
has notice, upon his receipt thereof, by mark upon the pack- 
age or otherwise, of the nature of the freight. 


Sec. 1161. Ifa common carrier accepts freight for a place 
beyond his usual route, he must, unless he stipulates otherwise, 
‘deliver it at the end of his route in that direction to some other 
competent carrier, carrying to the place of address, or connect- 
ed with those who thus carry, and his liability ceases upon 
making such delivery. 


See. 1162. If freight, addressed to & place beyond the usu- 
al route of the common carrier who first received it, is lost or 
injured, he must, within a ‘reasonable time after demand, give 
‘satisfactory proof to the consignor, that the loss or injury ald 
not occur while it‘was‘in ‘his charge, or he will be himself lia- 
ble therefor. 


Sec. 1163. In respect to any service rendered by a common 

earrier about freight, other than its carriage and delivery, his 

rights and obligations are defined by the Titles on DEPOSIT and 
SERVICE. ` . 


ARTICLE IV. 


COMMON CARRIERS OF MESSAGES. 


ea Riise eens eee 
Section 1164. Order of transmission of telegraphic Hiéssages. 
1165. Order in other cases. 
1166, Damages:when message is refused or postponed, 


Sec. 1164. A carrier of messages by telegraph must, if it is 
practicable, transmit every such message immediately upen its 
receipt. Butifthis is not practicable, and several messages 
accumulate upen his hands, he must transmit them in the fol- 
lowing order : | 

1. Messages from public agents of the United States or of 
this s Territory, on public business ; 

. Messages intended in good faith for immediate publica- 
do In newspapers, and not for any secret use; 


3. Messages giving information relating to the sickness or 
death of any person ; 
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i 4, Other messages, in the order in which they were received. 

ner ts. Sec. 1165. A common carrier of messages, otherwise than 
by telegraph, must transmit messages in the order in which he 

receives them, except messages from agents of the United. 

States or of this Territory, on public business, to which he must 

always give priority. But he may fix upon certain times for 

the simultaneous transmission of messages previously received. 


Damages when Sec, 1166. Every person whose message is refused or post-. 

message 18 aoe . : 

aoai, poned, contrary to the provisions, of this chapter, is entitled to 
recover from the carrier. his actual damages, and fifty dollars 


in addition thereto. 


TITLE VIII: 


TRUST. 


CHAPTER I. Trusts in general. 
II, Trusts for the benefit of third persons... 


CHAPTER I; 


TRUSTS IN GENERAL. 


Articie, I; Nature and creation of a trust. 
EI. Obligations of trustees, _ 
- IIL, Obligations of third persons. 


ARTICLE I. 
NATURE AND CREATION OF A TRUST, 


Section 1167. Trusts classified. ar 
1168. Voluntary trust, what. 
1169, Involuntary trust, what. 
1179. Parties to the contract. 
ILT. What constitutes one a trustee. 
1172. For what purpose a trust may be created. 
1173. Voluntary trust, how created as to trustor. 
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Sretion 1174. How created as to trustee. 
1175. Involuntary trustee, who is. 
1176. Inyoluntary trust resulting from negligence, &e. 


Sec. 1167. A trust is either: . Trusts 
classified, 
1. Voluntary ; or 


2. Involuntary. 


Sec. 1168. A voluntary trust is an obligation arising out of Veluntary 
. rust, what. 
a personal confidence reposed in, and voluntarily accepted by 
one, for the benefit of another. 


Sec. 1169. An involuntary trust is one which is created by Ivo'wtary 
` trust, Whats 
operation of law. 


Sec. 1170. The person whose confidence creates a trust, is Parties to the 
called the trustor; the person in whom the confidence is re- 
posed, is called the trustee; and the person for whose bene: 
the trust is created is called the beneficiary. - 


Sec. 1171. Every one who voluntarily assumes a relation of What consti- 
personal confidence with another is deemed a trustee within the trustee. 
meaning of this chapter, not only as to the person who reposi 
such confidence, but also as to all persons of whose affairs h 
thus acquires information which was s given to such person ii 
the like confidence, or over whose affairs he, by such confidence 


obtains any control. 


: y ed . F - 
Sec. 1172. A trust may be created for any purpose for Por what pur 
which a contract may lawfully be made, except as otherwise ™ bè created, 
prescribed by the Titles on Uses anv Trusts and on TRANS- 


FERS. 


= 


Sec. 1173. Subject to the provisions of section 280, a vol- Voluntary 
" tust, how 


untary trust is created, as to the trustor and beneficiary, by created as a 
any words or acts of the trustor, indicating with reasonable 
certainty : 

1. An intention on the part of the trustor to create a trust ; 
and, 


2. The subject, purpose and beneficiary of the trust. 


Sec, 1174. Subject to the provisions of section 280, a volun- Asto trustee, 
tary trust is created, as to the trustee, by any words or acts of 
his, indicating with reasonable certainty : 
_ I.. His acceptance of the trust, or his acknowledgment, made ~ -~ 


| Upon sufficient consideration, of its existence: and, 
14 


210 


Involuntary | 
trustee, who Se 


Involuntary 
trust resulting 
from negli 
gence, &c. 


Trustee's 
obligation t2 
good faiths 


Trus‘ee not to 
use property 
for his own 
profit. 


Certain trans- 
actions forbid- 
den, 


CIVIL CODE. 


2. The subject, purpose and beneficiary of the trust. 


Sec. 1175. One who wrongfully detains a thing is an invol- 
untary trustee thereof, for the benefit of the owner. 


Sec. 1176. One who gains a thing by fraud, accident, mis- 
take, undue influence, the violation of a trust, or other wrong- 
ful act, is, unless he has some other and better right thereto, 
an involuntary trustee of the thing gained, for the benefit of 
the person who would otherwise have had it. 


$ 


ARTICLE. II. 


OBLIGATIONS OF TRUSTEES. 


Section 1177. Trustee’s obligation to good faith, 
1178. Trustee not to use property for his own profit. 
1179. Certain transactions forbidden, 
1180. Trustee’s influence not to be used for his advantage. 
1181. Trustee not to assume a trust adyerse to interest of 
beneficiary. 
1182. To disclose adverse interest, 
1183. Trustee guilty of fraud, when, 
1184. Presumption against trustees. 
1185. Trustee mingling trust property with his own. 
1186, 1187. Measure of liability for breach of trust. 
1188. Co-trustees, how far liabfe for each other. 


Sec. 1177. In all matters connected With his trust, a trustee 
is bound to actin the highest good faith toward his beneficiary, 
and may not obtain any advantage therein over the latter by 
the slightest misrepresentation, concealment, threat or adverse 
pressure of any kind. 


Sec. 1178. A trustee may not use or deal with the trust pro- 
perty for his own profit, or for any other purpose unconnected 
with the trust, in any manner. 


Sec. 1179. Neither a trustee, nor any of his agents, may 
take part in any transaction concerning the trust, in which he, 
or any one for whom he acts as agent, has an interest, present 
or contingent, adverse to that of his beneficiary, except as 
follows: 
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. 1. When the beneficiary, having capacity to contract, with a 
full knowledge of the motives of the trustee, and of all other 
facts concerning the transaction which might affect his own de~ 
cision, and without the use of any influence on the Part of the 
ge permits him to do so; l 

2. When, the beneficiary not having capacity to contract, 
the district court, upon the like information of the facts, grants 
the like permission ; or, 

3. When some of the beneficiaries having capacity to con- 
tract, and some not having it, the former grant permission for 
themselves, and the district court for the latter, in the manner 
above prescribed. 


Sec. 1180. A trustee may not use the influence, which his Trustee's 
influence not 


position gives ‘him, toobtaia any advantage from his bene- {¢.besecd for 
ficiary. 


Sec. 1281. No titistee, so long as he remains in the trust, Truste net to, 
may undertake another trust adversein its nature tothe inter- Os" 
est of his ‘beneficiary in ‘the subject of the trust, without the 


b. ueficiary. 
consentof ithe latt-r. 


Seo, 1182. If a trustee acquires any interest, or becomes To disclose 
charged ‘with any daty, adverse'to the interest of his beneficiary i terest. 
in the subject of the trust, he must immediately inform the lat« 


ter thereof, and may be at once removed. 


Nec. 1183. Every violation of the provisions of the preced- iia ca a 
ing sections ‘of this article, 1s a fraud against the beneficiary of 
a trust. 
Sec. 118%. All ‘transactions between a trustee and his bene- Presumption 
ficiary, during the existerve of the trust, or while the influence trustees. 
acquired hy the trustee remains, by which he obtains, any ad- 
vantage froin ‘his beneficiary, are presumed to be entered into by 
the latter witheut sufficient consideration, and under undue in~ 
fluence. f 
Sec. 1185. A trustee who willfully and unnecessarily mingles Trustee 
mingling trust 
the trust property with his own, so as to constitute himself in property with 
appearance its absolute owner, is liable for its safety in all 
events. 
Sec. 1186. A trustee who uses or disposes of the trust pro- Measure o? 
Habilty for 


_pérty, contrary to section 1178, may, at the option of the bene- breach or trust. 
ficiary, be required to account for all profits so made, or to pay 
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the value of its use, and, if he has disposed thereof, to replace 
it, with its fruits, or to account for its proceeds, with interest. 

Sec. 1187. A trustee who uses or disposes of the trust pro- 
perty in any manner not authorized by the trust, but in good 
faith, and with intent to serve the interest of the beneficiary, 
is liable only to make good whatever is lost to the beneficiary 
by his error. 

Sec 1188. A trustee is responsible for the wrongful acts of 
a, co-trustee, to which he consented, or which by his negligence 
he enabled the latter to commit; but for no others. 


ARTICLE IIT. 


OBLIGATIONS OF THIRD PERSONS. 


Section 1189. Third person, when involuntany trustee. © > 
1190, When third person must see to application of trust 
property. 


Sec. 1189. Every one to whom property is transferred in 
violation of a trust, holds the same as an involuntary trustee 
under such trust, unless he purchased it in good faith and for 
a valuable consideration. 

Sec. 1190. One who actually and in good faith transfers any 
money or other property to a trustee, as such, is not bound to 
see to the application thereof; and his rights can in no way be 
prejudiced by a misapplication thereof by the trustee. Other 
persons must, at their peril, see to the proper application of 
money or other property paid or delivered by them.. 


CHAPTER IL. 
TRUSTS FOR THE BENEFIT OF THIRD PERSONS. 


ArTicLe I. Nature and creation of the trust, 
IF. Obligations of trustees, 
Ill. Powers of trustees. 
IV. Rights of trustees. 
Y. Termination of the trust, 
VI, Succession or appointment of new trustees. 
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ARTICLE I. 
NATURE AND CREATION OF THE TRUST, 


Section 1191. Who are trustees within scope of this chapter. 
1192. Creation of trust. 
1193. Trustee appointed by court, 
1194, 1195, Declaration of trust. 


Sec. 1191. The provisions of this chapter apply only to ex- who are 


trustees within | 


press trusts, created for the benefit of another than the trus- sree fihi 
tor, and in which the title to the trust property is vested in the 
trustee; not including, however, those of executors, administra- 


tors and guardians, as such. 
Sec. 1192. The mutual consent of a trustor and trustee cre- creation of 


trust. 


ates a trust, of which the beneficiary may take advantage at 
any time prior to its rescission. 


Sec. 1193. When a trustee is appointed by a court or public Trustee 
appointe 
cficer as such, such court or officer is the trustor, within the cout. 


meaning of the last section. F 


Sec. 1194. The nature, extent and object of à trust are ex- c- Declaration 
trus 
pressed in the declaration of trust. 


. Sec. 1195. All declarations of a trustor to his trustees, in 1. 
relation to the trust, before its acceptance by the trustees, or 

any of them, are to be deemed part of the declaration of the 

trust, except that when a declaration of trust is made in writ- E 
ing, all previous declarations by the same trustor are merged i 
therein. i 


ARTICLE II. 


OBLIGATIONS OF TRUSTEES. 


Section 1196. Trustee must obey declaration of trust. 
1197. Degree of care and dilligence in execution of trust. 
1198. Duty of trustee as to appointment of successor. 
1199. Investment of money by trustee. . 
4200. Interest, simple or compound, on omission to invest 
- trust moneys. oo ° 
1201. Purchase by trustee oi claims against trust fund, 
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Obes declan. Sec. 1196. A trustee must fulfill the purpose of the trust, as 

tHon of tuste declared at its creation, and must follow all the directions of 
the trustor given at that time, except as modified by the con~ 
sent of all parties interested, in the same manner, and to the 
same extent, as an employee. 


Deeree of care Sec. 1197. A trustee, whether he receives any compensa- 
aid diligence . . bye . 
in execution tion or not, must use at least ordinary care and diligence in 


of :rust. , 
the execution of his trust. 


Duty of trustee Bes, 1198. If a trustee procures or assents to his discharge 
as to appoint- 


ment ot from his office, before his trust is fully executed, he must use 
at least ordinary care and diligence to secure the appointment 
of atrustworthy successor before accepting his own final dis- 
charge. > 

investment of — Sec. 1199. A trustee must invest money received by him 

trustee under the trust,as fast as he collects a sufficient amount, in 
such manner as to afford reasonable security and interest. for 
the same. 


rnterest, simple Gee. 1200. If a trustee omits to, invest the trust moneys ac 


or compound, 

on omission to . 

Diveut tenet cording to the last section, he must pay simple, interest thereon, 
moneys. if such omission is negligent merely, and compound interest if 


it is willful. 
Purehase by Sec. 1201. A trustee cannot enforce any claim against the 


trustee of 

cams aginst trust property which he purchases after or in contemplation of 
hig appointment as trustee; but he may be allowed by any 
competent court, to charge to the trust property what he has. 


in good faith paid for the claim, upon discharging the same, 


ARTICLE IIT. 
POWERS OF TRUSTEES. 


Sxetion 1202. Trustee’s powers as agent. 
1203. All must act. 
1204, Discretionary powers, 


Trustee’ | i 
powers as Sec. 1202. A trustee is a general agent for the trust pro~ 


agent perty. His authority is such as is conferred upon him by the 
declaration of trust, and by this chapter, and none other. His 
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acts, within the scope of his authority, bind the trust property 
to the samc extent asthe acts of an agent bind his principal. 


Sec. 1203. Where there are several co-trustees, all must at must act. 


unite in any act to bind the trust property, unless declaration 
of trust otherwise provides. . 


See. 1204. A discretionary power conferred upon a trustee piscretionary 
is presumed not to be left to his arbitrary discretion, but may * 
be controlled by the district court if not reasonably exercised, 


unless an absolute discretion is clearly conferred by the deslara- 
tion of trust. 


ARTICLE IY. 


RIGHTS OF TRUSTEES. 


Section 1205. Indemnification of trustee. 
1206. Compensation of trustee, 
1207, involuntary trustee, 


Sec. 1205. A trustee is entitled to the payment, out of the Indemnification 
trust property, of all expenses actually and properly incurred 
by him in the performance of his trust. He is entitled to the 
repayment of even unlawful expenditures, if they were pro- 
ductive of actual benefit to. the: estate. | 


Sec. 1206. When a declaration of trast is silent upon the Compensation | 
subject of compensation, the trustee.is entitled to the same com- 
pensation as an executor. If it specifies the amount of his com- 
pensation, he is entitled to the amount thus specified, and no 
more. If it directs that he shall be allowed a compensation, 
but does not specify the rate or amount, he is entitled to such 
compensation as may be reasonable under the circumstances. 


ates 
Bec. 1207. An involuntary trustee, who becomes such irtee 7 


trustee. 
through his own fault, has none of the rights mentioned in this 
article, 
14* 
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ARTICLE V. 


TERMINATION OF THE TRUST. 


SECTION 1208. Trust. how extinguished. 
1209. Not revocable. 
1210. Trustee’s office, how vacated. 
1211. Trustee, how discharged. 
1212. Removal by district court. 


Sec. 1208. A trust is extinguished by the entire fulfillment 
of its object, or by such object becoming impossible or unlawful. 


Sec. 1209. A trust cannot be revoked by the trustor after 
its acceptance, actual or presumed, by the trustee and bene- 
ficlaries, except by the consent of all the beneficaries, unless 
the declaration of trust reserves a power of revocation to the 
trustor, and in that case the power must be strictly pursued. 


Sec. 1210. The office of a trustec is vacated: 
1. By bis death; or, 
2, By his discharge. 


Sec. 1211. A trustee can be discharged from his trust only 
as follows: 


1. By the extinction of the trust; 


to 


. By the completion of his duties under the trust ; 

8. By such means as may be prescibed by the declaration of 
trust ; 

4. By the consent of the beneficiary, if he has capacity to 
contract. 

5. By the judgment of a competent tribunal, in a direct 
proceeding for that purpose, that he is of unsound mind; or, 


6. By the district court. 


Sec. 1212. The district court may remove any trustee who 
has violated or is unfit to execute the trust. 
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ARTICLE VI. 


SUCCESSION OR APPOINTMENT OF NEW TRUSTEES. 


Section 1213. Vacant trusteeship filled by court. 
1214. Survivorship between co-trustees. 
1215. District court as trustee. 


Sec. 1213. The district court may appoint a trustee when- Vacant trus- 
° ; teeship llled 
ever there is a vacancy, and the declaration of trust does not by court. 
provide a practicable method of appointment. 


Sec. 1214. On the death, renunciation or discharge of one survivorship 
between 


of several co-trustees, the trust survives to the others: co-trustees. 


Sec. 1215. When a trust exists without any appointed trus- Supseme court 
- . as trustee, 
tee, or where all the trustees renounce, die or are discharged, ro 
the district court must execute the trust until another trustee 


is appointed. 


TITLE IX. 
AGENCY. 


CHAPTER I. Agency in general, 


II. Particular agencies,- 


CHAPTER I. 
AGENCY IN GENERAL. 


AnticLte I. Definition of agency. 
II. Authority of agents. 
III. Mutual obligations of principals and third persons. 
IV, Obligations of agents to third persons, 
V. Delegation of agency. 
VI. Termination of agency. 


in 
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ARTICLE I. 


DEFINITION OF AGENCY. 


Section 1216. Agency, what. 
1217. Who may appoint and who may be an agent. 
1218. Agents, general or special. 
1219. Agency, actual or ostensible, 
1220. Actual agency. 
1221. Ostensible agency. 


Agony, what. Sec. 1216. An agent is one who represents another, called 
the principal, in dealings with third persons. Such represen- 
tation is called agency. 


Who may ap- Sec. 1217. Any person, having capacity to contract, may 


po ot and who : 
may be an a > , 
ae appoint an agent; and any person may be an agent 


Azentsy general Sec. 1218. An agent for a particular act or transaction, is 
or special, jes: 
called a special agent. Allothers are general agents. 


Agency, actual Sec. 1219. An agency is either actual or ostensible. 


or ostensible. 
Actual agency. Sec. 1220. An agency is actual when the agent is really 
employed by the principal, 
Ostonsible Sec. 1221. An ageney is ostensible when the principal in- 
a tentionally, or by want of ordinary care, causes a third person” 
to believe another to be his agent, who is not really employed 
by him. | 


ARTICLE II. 
AUTHORITY OF AGENTS. 


Section 1222. What authority may be conferred, 
1223. Agent may perform acts required of principal by 
Code, 
1224. Agent cannot have authority to defraud principal. 
1225. Creation of agency. 
1226. Consideration, unnecessary. 
1227. Form of authority, 
228. Ratification of agent’s act. 
1229. Ratification of part of a transaction. 


SSeS ee es ee A 
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Section 1230. When ratification void. 

1231. Ratification not to work injury to third persons. 

1232. Rescissionsof ratification. 

1233, Measure of agent’s authority, 

1234. Actual authority, what. 

1235. Ostensible authority, what. 

1256, Agent’s authority as to persons having notice of 
restrictions upos it. 

1237, Agent’s necessary authority. 

1238. Agent’s power to disobey instructions. 

1239. Authority to be construe by its specific, rather 
than by its general terms. 

1240, Exceptions to general authority. 

1241, What included in authority to sell personal property. 

1242. What included in. authority to sell real property. 

1243. Authority of general agent to receive price of prop- 
erty.. 

1244. Authority of special agent to receive price. 


Sec. 1222. An agent may be authorized to do any acts Wrat authority 
may be con- 


which his principal might do, except those to which the latter ‘erred. 
is bound to give his personal attention. 


Sec. 1223. Every act which, according to this Code, may be Asert may 
per orm ac 8 

done by or to any person, may be done by or to the agent of ae 
such person for that purpose, unless a contrary intention clear- Cote. 


ly appears. 


Sec. 1224. An agent can never have authority, either ac~ Agent cannot | 
. ° ° ave autnori 
tual or ostensible, to do an act whichis, and is known or sus- ea 
pected by the person with whom he deals to be, a fraud upon. 


the principal. 
Sec. 1245. An agency may he created, and an authority creationot 


. ° Cy. 
may be conferred, by a precedent authorization, or a subse» ee 
quent ratification. 


Sec. 1226. A consideration is not necessary to make an au- Consideration, 
° . unnecessary. 
thority, whether precedent or subsequent, binding upon the 
principal. 
See. 1227. An- oral authorization issufficient for any pur= Form of 
m authority. 
pose, except that: 


1. An authority te dater intoa contract under seal can only 
be given by an jnstydment under seal; and, 
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2. An authority to enter into a contract. for the transfer of 
real property, or to declare a trust in relation thereto, can 


< 


only be given in writing. 

Sec. 1228. A ratification can be made only in the manner 
that would have been necessary to confer an original authority 
for the act ratified, or, where an oral authorization would 
suffice, by accepting or retaining the benefit of the ect, with 
notice thereof. 


Sec. 1229. Ratification of part of an indivisible transaction 
is a ratification of the whole. 


Sec. 1230. A ratification is not valid unless, at the time of 
ratifying the act done, the principal has power to confer au- 
thority for such an act. 


Sec. 1231. No authorized act can be made valid, retroac- 
tively, to the prejudice of third persons, without their consert. 


Sec. 1232. A ratification may be rescinded when made with- 
out such consent as is required in a contract, or with an im- 
perfect knowledge of the material facts of the transaction rat~ 
ified, but not otherwise. 


Sec. 1233. An agent has such authority as the principal, 
actually or ostensibly, confers upon him. 


Sec. 1234. Actual authority is such as a principal intens 
tionally confers upon the agent, or intentionally or by want of 
ordinary care, allows the agent to believe himself to possess. 


Sec. 1235. Ostensible authority is such as a principal inten- 
tionally, or by want of ordinary care, causes or allows a third 
person to believe the agent to possess. 


Sec. 1236. Every agent has actually such authority as is 
defined by this Title, unless specially deprived thereof by his 
principal, and has even then such authority ostensibly, except 
as to persons who have actual or constructive notice of the re- 
striction upon his authority. 


Sec. 1287. An agent has authority : 

1. To do everything necessary, or proper and usual in the 
ordinary course of business, for effecting the purpose of his 
agency ; and, 
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2. To make a representation respecting any matter of fact, 
not including the terms of his authority, but upon which his 
right to use his authority depends, and the truth of which can- 
not be determined by the use of reasonable diligence on the 
part of the person to whom the representation is made. 

Sec. 1238. An agent has power to disobey instructions in 
dealing with the subject of the agency, in cases where it is 
clearly for the interest of his principal that he should do so, 
and there is not time to communicate with the principal. 

Sec. 1239. When an authority is given partly in general, 
and partly in specific terms, the general authority gives no high- 
er powers than those specifically mentioned. 


Sec. 1240. An authority expressed in general terms, howey- 
er broad, does not authorize an agent: 

1. To act in his own name, unless it is the usual course of 
his business to do so; 

2. To define the scope of his agency; or, 

8. To do any act which a trustee is forbidden to do by article 
II, of chapter I, of the last Title. : 


Sec. 1241. Anauthority to sell personal property includes au- 
thority to warrant the title of the principal, and the quality and 
quantity of the property.. 

Sec. 1242. An authority to sell and convey real property 
includes authoxzity to give the usual covenants of warranty. 


Sec. 1243. A general agent to sell, who is intrusted by the 
principal with the possession of the ‘thing sold,. has authority to 
receive the price. 


Sec. 1244. A special agent to sell has authority to receive 
the price on delivery of the thing sold, but not afterwards. 


ARTICLE HI. 


MUTUAL OBLIGATIONS OF PRINCIPALS AND THIRD PERSONS, 


Section 1245. Principal, how affected by acts of agent within the 
` scope of his authority. 
1246. Principal, when bound by incomplete execution of 
authority. 
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Section 1247, Notice to agent, when notice to principal. 
1248. Obligation of principal when agent exceeds his 
authority. 
1249. 
1250. 
1251. 


For acts done under a merely ostensible authority. 

When exclusive credit is given to agent. 

Rights of person who deals with agent without 
knowledge of his agency. 

1252. Effect of a writtea instrument by which the agent 
intends to bind the principal, 

3. Principal’s responsibility for agent’s negligence or 

omission. 
5$. Principal’s responsibility for wrongs willfully com- 
mitted by the agent. 


Sec. 1245. An agent represents his principal for all pur- 
poses within the scope of his actual or ostensible authority, and 
all the rights aud liabilities which would accrue to the agent 


from transactions within such limit, if they had been entered in- 


to on his own account, accrue to the principal. 


Sec. 1246. A principal is bound by an incomplete execu- 
tion of an authority, when # is consistent with the whole pur- 
pose and scope thereof, but not otherwise. 


Sec. 1247. Asagainst a principal, beth principal and agent 
are deemed to have notice of whatever either has notice of, and 
ought, in good faith and the exercise of ordinary care and dilis 
gence, to communicate to the ether, 


Sec. 1248. When an agent exceeds his authority, his prin- 
cipal is bound by his au:horized ucts so far only as they can be 
plainly separated from those which are authorized. 


Sec. 1249. A principal is bound by acts of his agent, under 
a merely ostersible authority, to those persons only who have 
in good faith, and without ordinary negligence, incurred a lia- 
bility, or parted with value, upon the faith thereof. 


Sec. 1250. If exclusive credit is given to an agent by the 
person dealing with him, his principal is exonerated by pay- 
ment or other satisfaction made by him to his agent in good 
faith, before receiving notice of the ereditor’s election to hold 
him responsible. 
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Sec. 1251. One who deals with an agent, without knowing Rishts of 


© persons who 


or having reason to believe that the agent acts as such in the front without 


transaction, may set off, against any claim of the principal aris- tN mege 


his agency. 


ing out of the same, all claims which he might have set off 
against the agent before notice of the agency. 


Sec. 1252. Any instrument within the scope of his author- iu 


Written ine 


ity, whether under seal or not, by which an agent intends to Vitae. 


which the 
e . . e e ° . e s * t . t d 
bind his principal, does bind him, if such intent is plainly infer- fobindthe 
I l incipal. 
able from the instrument itself. pincipa 


Sec. 1253. Unless required by or under the authority of law Principal's 


responsibility 
to employ that particular agent, a principal is responsible to for agents ` 
third persons for the negligence of his agent in the transaction 014i" 

of the business of the agency, including wrongful acts commit- 

ted by such agent in, and as a part of, the transaction of such 

business ; and for his willful omission to fulfill the obligations 


of the principal. 


Sec. 1254. A principal is responsible for no other wrongs Principals. 
. . : ; 1 esponsibility 
committed by his agent, than those mentioned in the last sec- tt wrongs 


tion, unless he has atthorized or ratified them, even though they committed by 
are committed while the agent is engaged in his service. 


ARTICLE IV. 


OBLIGATIONS GF AGENTS TO THIRD PERSONS. 


Section 1255. Warranty of authority. 
1256. Agent’s responsibility to third persons. 


1257. Obligation of agent to surrender property to third 
person. i 


1258. Agent not having capacity to contract. 


Sec. 1255. One who assumes to act asan agent thereby war- Warranty of 
rants, to all who deal with him in that capacity, that he has the 
authority which he assumes. 


Sec. 1256. One who assumes to act as an agent is responsi- Amts nA yo 
ble to third persons as a principal for his acts in the course of tin? persons. 
his agency, in any of the following cases, and in no others; 

1. When, with his consent, credit is given to hinf personally 


in a transaction ; * i 
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. When he enters into a written contract in the name of 
ene ai without believing, in good faith, that he has au- 
thority to do so; or, 

3. When his nets are errr in their nea ze: 


Opligalion of Sec. 1257. If an agent receives anything for the benefit of 
yonder property his principal, to the possession of which another person is en- 
titled, he must, on demand, surrender it to sach person, or so 
much of it as he has under his control at the time of demand, 
on being indemnified for any advance which he has made to his 
principal, in good faith, on account of the same; and is respon- 
sible therefor, if, after notice from the owner, he delivers it to 
_ his principal. 
Agent not Sec. 1258. The provisions of this article are subject to the 


having capacity 


to contract. provisions of Part I of the First Division of this Code. 


ARTICLE, V. 
DELEGATION OF AGENCY. 


Section 1259. Agent’s delegation. of his powers, 
1260. Agent’s unauthorized employment of sub agent, 


1261. Sub-agent rightfully appointed, represents principal. 
aioe Gael Sec. 1259. An agent, unless specially forbidden by his prin- 
his powers. cipal to do so, can delegate his powers to another person in any 

of the following cases, and in no others: 
1. When the act to be doneis purely mechanical ; 
2. When it is such as the agent cannot himself, and the sub- 
agent can, lawfully perfcrm ; i 
3. When it is the usage of the place to delegate such pow- 
ers; or, . 
4. When such delegation is specially authorized by the prin- 
cipal. 
rile leh Sec. 1260. If an agent employs a sub-agent without author- 
viagoat, ity, the former is a principal, and the latter his agent, and the 


sub-agoent, 

principal of the former has no connection with the latter. 
Puede Sec. 1264. A sub-agent, lawfully appointed, represents the 
fonts priueipal, principal in like manner with the original agent ;-and the origi- 


sents priucipal, 
nal agent is not responsible to third persons for the acts of * 


subsagent. 


een RR Ree TERROR eaa meer et 5 
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ARTICLE VI. 


TERMINATION OF AGENCY. 


Section 1262, aa Termination of agency. 


Sec. 1262. Re agency is terminated, as to every person harv- ot agone. 
ing notice thereof, by : 


1. The expiration of its term ;- 

2. The extinction of its subject 3 

8. The death of the agent;. - 

4, His renunciation of the agency; or, f 

5. The incapacity of the agent to act as such. 

Sec. 1263. Unless the power of an agent is coupled with an 14. 
interest in the subject of the agency, it is terminated. as. to 
every person having notice thereof, by :- 

1. Its revocation by the principal; 

2. His death ; or, 

3. His incapacity to contract. - 


- €HAPTER H.. 
PARTICULAR AGENCIES 


ÄRTICLE I. Auctioneers. l i 
EI. Factors, 
ILI. Shipmasters and pilots.. 
IV, Ship’s managers,. 


ARTICLE I. i 


AUCTIONEERS. 


Section 1264, Auctioneer’s authority from the seller. + 
1265. Auctioneer’s authority from the bidder, 
15 
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Anes’ oneer's See. 1264. An auctioneer, in the absence of sp¥cial author- 
oe from : , . 
ee, ization or usage to the contrary, has authority from the seller, 


only as follows: 

1. To sell by public auction to the highest bidder ; 

2. To sell for cash only, except such articles as are usually 
sold on credit at auction; 

8. To warrant in like manner with other dgents to sell, ac- 
cording to section 1241; 

4. To prescribe reasonable rules and terms of sale; 

5. To deliver the thing sold, upon payment of the price ? 

6. To collect the price; and, 

7. To do whatever else is necessary, or proper and usual, in 
the ordinary course of business, for affecting these purposes. 


Aucti ? 7 i i idd 
a aon Sec. 1265. An auctioneer has authority from abidder at the 
me Maden, auction, as well as from the seller, to bind both by a memorġna 


dum ofthe contract as prescribed in the Title on SALE. 


ARTICLE II, 


PACTORS. 


Secrion 1266. Factor, what.’ 
1267. Actual authority of factor, 
1268. Ostensible authority. 


Hayter a mals See. 1266. A factor is an agent, who is employed to buy or 
sell property in his own name, and who is intrusted by his 


principal with the possession thereof. 


chee) sane, Sec. 1267. In addition to the authority of agents in general, 
a factor bas actual authority from his principal, unless speciale 
ly restricted : 

1. To insure property consigned to him uninsured; 

2. To sell, on credit, anything intrusted to him for sale, ex- 
cept such things as it is contrary to usage to sell on credit; 
but not to pledge, mortgage, or barter the same; and, 

3. To delegate his authority to his partner or servant, but 
not to. any person in an independent employment. 
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See. 1268. A factor has ostensible authority, as to persons Ostensible 
authority, 


having no notice that the property with which he deals is not 
his own, to deal with 1t in any manner. 


ARTICLE II. 


< 


SHIP MASTERS AND PILOTS. 


Section 1269. Authority of shipmaster on behalf of shipowner, 
1270. Authority to borrow, 
1271. Authority on behalf of owners of cargo. 
1272. Power to make contracts. 
- 1273. Power to hypothecate, 
1274. Master’s power to sell ship, 
1275. Master’s power to sell cargo. 
1276, Authority to ransom ship, 
1277, Abandonment terminates master’s power, 
1278.’ Personal liability for contracts concerning the ship 
1279. Liability for acts of persons employed upon the skip. 
1230. Responsibility for negligence of pilot. 
Sec. 1289. Tne master of a ship is a general agent for its authori-y of 
; A shipmaster on 
owner in all matters concerning the same. ee 
Sec. 1270. The master of a ship has authority to borrow awneity te 
money ou the credit of its owner, if it is necessary to enable aa 
him to complete the voyage, aud if neither the owner nor his 
proper agent fur such matters can be consulted, without inju- 
rious delay. 
Sec. 1271. The master of a ship, during a voyage, is a gen= Authority on 
eral agent fer each of the owners of the cargo, and has author- Deuce ia 
ity to do whatever they might do for the preservation of their i 


respective interests, except to sell or hypothecate the same. 


Sec. 1272. The master of a ship may procure all its neces- Power to mexe 
sary repairs and supplies, may engage cargo and passengers Geers 
for carriage, and in a foreign port, may enter into a charters 
party; and his contracts for these purposes bind the owner to 
the full amount of the value of the ship and freightage. 


Sec. 1278. The master of a ship may hypothecate the ship, power to 

2 i . : hypothecate, 
freightage and cargo, in the cases prescribed by the chapters 
on BorromRy and RESPONDENTIA, and in no others, 
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Master's power Sec. 1274. When a ship, whether foreign or domestic, is se- 
riously injured, or the voyageis otherwise broken up, beyond 
the possibility of pursuing it, the master, in case of necessity, 
may sell the ship . without instructions fromthe owners, unless 
by the earliest use of ordinary means of communication, he can 
inform the owners, and await their instructions. 


Master’s power Sec, 1275. The master of a ship may sell the cargo, if the 

to sell cargo. PONNY . : 

* voyage is broken up beyond the possibility of pursuing it, and 
no other ship can be obtained to carry it to its destination, and: 
the sale is otherwise absolutely necessary. 

Authority to Sec. 1276. The master of a ship, in case of its capture, may. 
engage to pay a ransom for it, im maney or in part of the car~ 
go, and his engagement will bind the ship, freightage and. 
cargo. 

ae s ae 
aau onment Sec. 1277. The power of the master ofa ship to bind its 


master’s powers Owner, or the. owners of the cargo, ceases upon the abandons 
ment of the ship and. freightage- to insurers. 


eerie Sec. 1278. Unless atherwise expressly agreed, or unless the 

lability for : $ : 

aig contracting parties give exclusive credit to the owner, the mas- 

Da ter of a ship is personally liable upon his contracts relative- 
thereto, even when the owner is also liable. 

Liability for Sec. 1279. The master of a ship is liable to third persons 


acts cf perscuns . 2 . > ° 
employed apon for the acts or negligence of persons employed in its naviga- 


the ship. ; 
tion, whether appointed by him or not, to the same extent as 
the owner of the ship. 

Responsibility Sec. 1280. The owner or master of a-ship-is not responsible 

for negligence 3 5 

of pilot, for the negligence of a pilot. whom .he-ts bound by law. to em- 
ploy ; but if he is allowed an option between pilots, some of 
whom are competent, or is required only to pay compensation 
to a pilot, whether he employs him or not, he is.so responsible 


to. third persons. . 


ARTICLE IV. 


SHIP’S MANAGERS. 


Section 1281. What powers manager has. 
1282, What powers he has not. 


RENEE ee mer 
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Sec. 1281. A ship’s manager has power to make contracts What powers 
requisite for the performance of his duties as such; to enter 
into charter-parties, or make contracts for carriage; ‘and to 
settle for freightage and adjust averages. 


Sec. 1282. Without special ‘authority, a ship’s manager Thu Powers - 
cannot borrow money, or give up the lien for freightage, or 


purchase a cargo, or bind the owners of the ship to an insur- - 
‘ance. 


TITLE X, 


PARTNERSHIP. 


e 


-CHAPTER [. -Partnership in general. - 
H. General -partnership. 
-IIT. Special, partnership. 


o 


CHAPTER T. 


“PARTNERSHIP IN GENERAL. 


-ARTICLE I. What constitutes a partnership. 
II Partnership property. 
III. Mutual obligations of partners. 
AV. Renunciation of partnership. 


ARTICLE Ï. 


WHAT CONSTITUTES A PARTNERSHIP, — 


Section 1288. ‘Partnership, what. 
1284. Ship owners. 


-4285. Formation 6f' partnership, 
See. 1288. Partnership is the association of two or more Partnership, 


persons, for the purpose of carrying on business together, and 
dividing its profits between them. 
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Sec. 1284. Part owners of a ship do not, by simply using it 
in joint enterprise, become partners as to the ship. 


Sec. 1285. A partnership can-be formed only by the con- 
sent of all the parties thereto, and therefore no new partner 
can be. admitted into a partnership,. without the consent of 
every, existing member ther eof. ) 


ARTICLE II. 


PARTNERSHIP PROPERTY. 


Section 1286. Partnership property, what. 
1287. Partner’s interest in partnership property. 
1288. Partner’s share in profits and losses. 
1289. When division of losses implied. 
1290. Partner may require application of partnership 
property, i 
1291. What property is partnership property. 


_ sec. 1286. The property of a partnership consists of allthat 
is: contributed to the commen stock at the formation of the 
partnership, and of all that is subsequently acquired thereby.. 

See. 1287. The interest of each member of a partnership cx- 
tends to every portion of its property. 

Sec. 1288. In the absence of an agreement on the subject, 
the shares of partners in the profits or loss of the business are 
equal, and the share of each in the partnership property is the 
value of his original contribution, increased or diminished by his 


share of profit or loss. 


See. 1289. An agreement to divide the profits of a business 
implies an agreement for a corresponding division of its losses, 
vnless it is otherwise expressly stipulated. 

Sec. 1290. Each member of a partnership may require its 
property to be applied to the discharge of its debts, and has a 
lien upon the shares of the other partners for this purpose, 
and for the payment of the general balance, if any, due to him. 


See. 1291. Property, whether real or personal, acquired with 
partnership funds, is presumed to be partnership property. 
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ARTICLE TIT, 


> MUTUAL OBLIGATIONS OF PARTNERS. 


Section 1292. Partners, trustees for each other. 
1293. Good faith to be observed between partners, 
1294 Mutual liability of partners to account. 
1295, No compensation for seryices to firm. 


Sec. 1292. The relations of partnersare confidential. They partners, 
are trustees for each other, within the meaning of Chapter I of bach other 
the Title on Trusts. Their cbligations, as sueh trustees, are 
defined by that chapter. 

Sec. 1293. In all proceedings connected with the formation, Gond faith to 
conduct, dissolution, and liquidation of the partnership, every bees 
_partner is bound to act in the highest good faith toward his co- 
‘partners. He may not obtain any advantage over them in the 
partnership affairs by the slightest misrepresentation, conceal- 


ment, threat, or adverse pressure of any kind. 


See. 1294. Eich member of a partnership must acount to It aretuat tabniiy 


for everything that he receives on account thereof, and is en- to recount. 
titled to reimbursement therefrom for everything that he prop- 
erly expends for the benefit thereof, and to be. indemnified 
thereby for all losses and risks which he necessarily incurs on 


its behalf, 


Sec. 1295. A partner is not entitled to any compensation x,, 


OMPIelaan 


for services rendered by him to the partnership.. tion for sar- 


vices to firm. 


ARTICLE IV. 


RENUNCIATION OF PARTNERSHIP. 


Section 1296. Renunciation of future profits exonerates from 
liability. A 
1297. Elect of renunciation. 
x 
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Renunciation ‘Sec. 1296. A partner may exonerate himself from all future 


of future 
Pitertron liability to a third person on account of the’ partnership, by re- 


rates from 

vere ‘nouneing, in good faith, all participation in its future profits, 
‘and giving notice to such third person, and to his own copart- 
‘ners, that he has made such renunciation, and that, so far as 
‘andy be in his power, he dissolves the partnership, and does not 


intend to be liable on account thereof for the future. 


Bifect of ion, mec. 1297. After a partner has given notice of his renuncia- 
tion of the partnership, he cannot claim any of its subsequent 
profits, and his copartners may proceed to dissolve the partner- 
ship. 


CHAPTER II. 
GENERAL PARTNERSHIP. 


ArticLe I, What isa general partnership, 
II. Powers and authority of partners, 
‘TIT. Mutual obligations of partners. 
‘ITV. Liability of partners. 
V. Termination of partnership. 


VI. Liquidation. 
“WII, Of the use of fictitious names. 


ARTICLE I. 
WHAT IS A GENERAL PARTNERSHIP. 


Srction 1298. General.partnérship, what. 


General t 2 F : REA e : ° “n ey 

a RER Sec, 1298. Every partnership that is not formed ih accora 
dance with‘the law concerning special partnership, and every 
special partnership, so far only as the general partners are con- 
cerned, is a general partnership. 
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ARTICLE II. 


POWERS AND AUTHORITY OF PARTNERS. 


Section 1299. Power of majority of partners, 


1300. Authority of individual partner. 
1301. What authority partner has not. 


1302. Partner’s acts in bad faith, when ineffectual. 


Sec. 1299. Unless otherwise expressly stipulated, the decis- Power of ma- 
ion ef the majority of the members of a general partnership Partners. 


binds it in the conduct of its business. 


Sec. 1300. Every general partner is agent for the partner- Authority of 

ae : . X H ndividual 
ship in the transaction of its ‘business, and has authority to do partner. 
whatever is necessary to carry on such business in the ordinary 
manner, and for this purpose may bind his -copartners by an 
‘agreement under seal. 

“Sec. 1801. A partner, as such, has not authority to do any What authority 

: i partner haa net, 

‘of the following acts, unless his copartners have wholly abans — 


doned the business to him, or are incapable of acting: 


i. To make an assignment of the partnership property, or 
any portiun thereof, to a creditor, er toa third person, in trust 
for the benefit of a creditor or of allcreditors:; 


2. To dispose of the good will of ‘the business; 

3. To dispose of the whole of the partnership property at 
once, unless it consists entirely of tnerchandise ; 

4. To do any act which would make it impossible to ‘carry 
on the ordinary business of the partnerships or, 

5. To do any other aot not within tke scope ef section 1300, 


Sec. 1802. A partner is not bound by any act of a copart- Partner’s acts 
. ‘ : Boa a in bad faith, 
her in bad faith toward him, though within the scope of a part- oe a 
Inefecl2al, 
ner’s powers, except in favor of persons who have i in good faith 


| parted with value in reliance upon such act. 
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ARTICLE HTI. 
MUTUAL OBLIGATIONS OF PARTNERS, 


Section 1303. Profits of individual partners. 
1304. In what business partner may not engage. 
1305. In what he may engage. 
1306. Must account te the firm for profits. 


Sec. 1303. All profits made by a general partner, in the 
course of any business usually carried on by the partnership, 
belong to the firm. 

Sec. 1304. A general partner, who agrees to give his per- 
sonal attention to the business of the partnership, may not en- 
gage in any business which gives him an interest adverse to 
that of the partnership, or which prevents him from giving to 
such business all the attention which would be advantageous 
to it. 

Sec. 1805. A partner may engage in any separate business, 
except as otherwise provided by the last two sections. 

Sec. 1506. A general partner, transacting business contra< 
ry to the provisions of this article, may be required by any co- 
partner to account to the partnership for the profits of such 
business. 


b 


ARTICLE IV. 
LIABILITY OF PARTNERS. 


Section 1307, 1308. Liability of partners to third persons, 
1309, Liability of one held out as partner. 
1310. No one liable as partner, unless held out as such, 


Sec. 1307. Every general partner is liable to third persons 
for allthe obligations of ine partnership, jointly with his co- 
partners. 

Sec. 1308. The liability of general partners for each other, g 
acts is defined by the Title on AGENCY. 
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Sec. 1809. Any one permitting himself to be represented Eibitity of 


as a partner, general or special, is liable as such to third per- 
sons to whom such representation is communicated, and who 
on the faith thereof give credit to the partnership. 


Sec. 1810. No one is liable as a partner, who is not such in 
fact, except as provided by the last section. ; 


ARTICLE V. 


TERMINATION OF PARTNERSHIP. 


Section 1o11. Duration of partnership, 
1312. Total dissolution of partnership. 
1318. Partial dissolution. > x 
1314. Partner entitled to dissolution. 
1815. Notice of termination, 
1316. Notice by change of name. 


Sec. 1311. Ifno term is prescribed by agreement for its du- 
ration, a general partnership continues until dissolved by a 
partner or by operation of law. 

Sec. 1312. A gencral partnership is dissolved, as to all the 
partners: 

1. By lapse of the time prescribed by agreement for its du- 
ration; 

2, By the expressed will of any partner, if there is no such 
agreement ; 

3. By the death of a partner; 

"4. By the transfer, to a person not a partner, of the inter- 
est of any partner in the partnership property ; 

5. By war, or the prohibition of commercial intercourse, be- 
tween the country in which one partner resides, and that in 
which another resides; or, l 

6. By a judgment of dissolution. 

Sec. 1813. A general partnership may be dissolved, as to 
himself only, by the expressed will of any partner, notwith- 
standing his agreement fur its continuance, subject, however, 
to liability to his copartners for any damage caused to them 
thereby, unless the circumstances are such as entitle him to a 
judgment of dissolution, ) 


one held ont 


as partner 


No one lobte 
as partner, 
unless held out 
as Buch. 


Duration of 
ParinersbLip, 


Total dissolu 
tien of 
partnership, 


Partial 
Gissvlutlion. 


236 CIVIL CODE. 


thei? Sec. 1314. A general partner is entitled to a judgment of 
dissolution : 

1. When he, or another partner, becomes legally incapable 
of contracting ; 

2. When another partner fails to perform his duties under 
the agreement of partnership, oris guilty of serious miscon- 
duct ; or, 

8. When the business of the partnership can be carried on 
only at a permanent loss. 


Beet Sec. 1815. The liability of a general partner for the acts of 
his copartners continues, even after a dissolution of the part- 
nership, in favor of persons who have had dealings with, and 
given credit to, the partnership, during its existence, until they 
e have had personal notice of the dissolution ; and in favor of 
other persons, until such dissolution has been advertised in a 
newspaper published in every county where the partnership, at 
the time of its dissolution, had a place of business; to the ex- 
tent, in either case, to which such persons-part-with value, in 
good faith, andin the belief that such.partner is stili a mem- 
ber of the firm. 

Cece name, ec. 1816. A change of the partnership name, which plain- 
ly indicates the withdrawal of a partner, is sufficient netice of 
the fact of such withdrawal to all persons to whom it's com-’ 
municated. Buta change in the name which does not con- 
tain such an indication, is not notice-ef the withdrawal of any 


par tner. 


ARTICLE. VI. 
LIQUIDATION. 


Section 1317. Powers of partners after dissolution. 
1318 Who may actin liquidation. 
1319. Who may not act in liquidation. 
1320, 1321. Powers cf.partners in Hquidation. 


Powers of See. 1317. After the dissolution of a partnership, the pow- 


partners after 
“issointion. ers and authority of the partners are such only as are pre- 


scribed by this article. 
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s $ Who may act 
Sec. 1318. Any member of a general partnership may act ih liquidation. 


in liquidation of its affairs, except as provided by the next sec- 
tion. i 

Sec. 1819. If the liquidation of a partnership is committed, Who may nut 
by consent of all the partners, to one or more of them, the Mividativa, 
others have no right to act therein; but their acts are validin 
favor of persons parting with value, in good faith, upon the 
credit thereof. 


Sec. 1320. A partner authorized to act in liquidation may partner ia 
collect, compromise or release any debts due to the partner~ Miwa» 
ship, pay or compr ofise any claims against it, and dispose of 
the. partnership property. 

Sec. 1321. A partner authorized to act in liquidation may 14. 
enter, in the name of the firm, into any obligation by way of 
satisfaction of a partnership debt, or as a collateral security 
therefor, but he cannot make, draw or indorse, any other obli- 
gation in its name, nor revive a debt. against the firm, by any 
acknowledgment or part payment, within the provisions of the 
Cope OF CIVIL ProcEDURE concerning the times of commence- 


ing actions. 


ARTICLE VII. 


OF THE USE OF FICTITIOUS NAMES, 


Section 1322, Fictitious name, 
1323, Style of foreign partnership. 
1324. Continuation of style of firm having foreign business 
relations. 
1325. Certificate stating names, &c., of persons using such 
firm name to be filed and published. 
1326, Register of such firms to be kept by register of deeds. 
1327. Certified copies from register of deeds, and affidavits 
of publication to be evidence. 


Sec. 1822. No partnership or person may transact business Ey eens 


ya fictitious name, or in the name of a person not interested 
n such business, except as prescribed in this article. 
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Sec. 1323. A commercial partnership, established and trans- 
acting business in a place without the United States, may use 
in this Territory the partnership name used by it there, 
although ining 

Sec. 1321. The name ofa partnership, which has had busi- 
ness na with places without the United States, may be 
continued in use by the persons succeeding to its business, and 
by their successors, upon compliance with the provisions of this 
article, and with the consent of the persons, if living, whose 
names are used. 


Sec. 1325. On every change of the persons: continuing the 
use of a partnership name, under the last section, the person 
acquiring the right to use it must sign and acknowledge before 
er cfucer for th atpurpose, a certificate, stating th 1e name of 
yeracn dealing under such name, and his place of residence, 
and must file the same with the register of deeds of the county 


in which t rincipal place of business is situated, and must 


cst 


publish such certificate, ora statement containing the substance 
thereof, once in each week, for four successive weeks, beginning 
within one weck after his first using such name, in a newspaper 
>26. Every register of deeds must keep a register of 
the names of arms and persons mentioned in certificates filed 


with him, pursuant to the last section, entering In alphabetical 
order the name of every such partnership, and of each partner 
therein, 


Sce. 1327. Copies of the entries of a register of deeds herein 
dir oe certified by him, and aider is of publication as 


herci in Girected, made by the printer, publisher or chief clerk 
of a newspaper, are presumptive evidence of the facts therein 
stated. 


CHAPTER II. 


SPECIAL PARTNERSHIP. 


Article I. Formation of the partnership. 
Il. Powers, rights and duties of the partners. 
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Articre IJI. Liability of partners. 
IV, Alteration and disselution-of the partnership. 


ARTICLE I. a 
FORSEERION OF THE PARTNERSIIIP, 


Szcrion 1328. Special partnership, how formed: 
1329, Constitution of. 
1330. Certificate of special partnership. 
i 1331. Proof of certificate. 

1332, 1333. Certificate to be filed and recorded. 

1334, Affidavit of actual payment of capital by special 
partner to be filed, 

1835. Special partnership, when formed. 

1335. Publication of certificate. 

1337. Affidavit of publication. 

12839, Etfect of omission or informality of publication. 

1339, Renewal of special partnership to be -certified and 
published. 


Sec. 1828. A special partnership may be formed by two or 
more persons in the manner and with the effect prescribed in 
this cha pter, for the transaction of any business, except banking 
or Insurance. 


Sec. 13829. A special partnership may consist of one or more 
p p p 


persons, called general partners, and one orfmore persons called- 


special partners. 


Sec. 1330. Persons desirous of forming a special partnership 
must severally sign a certificate, stating: 

1. The name under which such partnerskip is to be con- 
ducted ; 

2. The general nature of the business intended to be trans- 
acted ; ; 

3. The names of all the partners, and their residences, speci- 
fying which are general and which are special partners ; 

4. The amount of capital which each special partner has con- 
tributed to the common stock ; and, 


d. The periods at which such partnership will ‘begin and 
end, 
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Sec. 1831. A certificate under the last section must be 
acknowledged or proved, as to the several persons signing the 
same, in the manner prescribed by sections 516. to 529. 


Sec. 1832. The certificate of a special partnership, when 
duly acknowledged and certified, must be filed with the register 
of deeds of the county in which the partnership is to have its. 
principal place of business, and must be recorded by him at 
large, in a book kept for that purpose, open to public inspecx 
tion. 

Ses. 1833. A transcript of the record made pursuant to the 
Jast section, duly certified by the register of deeds under his, 
official seal, must be filed and recorded in like manner in. the 
office of the register of deeds of every county in main the part- 
nership has a place of business. 


Sec. 1834, An affidavit of one or more of the general or 
special partners.in a special partnership, stating that the sims. 
specified in the certificate of the partnership as having been 
contributed by each of the special partners, have been actually 
and in good faith paid in cash, must be filed in the same office 
with the original certificate.. 


Sec. 1885. No special partnership is formed, until the pros 
visions of the last five sections are complied with. 


Sec. 1836. The certificate mentioned in seetion 1830, or a 
staetment of its substance, must be published in one or more 
newspapers, designated by the register of deeds with whom the 
original certificate işs filed, and published in this Territory.— 
Such publication must be made once a week for six weeks, be- 
ginning within one week from the time of filing the certificate. 


Sec. 1837. An affidavit of publication pursuant to this chapa 
ter, made by the printer, publisher or chief clerk of a newspa- 
per, may be filed with the register of deeds with whom the origi- 
nal certificate was. filed, and is.presumptive evidence of the facts 
therein stated. 


Sec. 1838. Ifthe publication directed by section 183Giisnot 
made, the partnership is general from its beginning. But if, 
from any cause beyond the control of the partners, the publica- 
tion is not made in exact conformity with that section, it is suf- 
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ficient if made as nearly in conformity therewith as may be in 
their power. 


Sec. 1839. Every renewal or continuance of a special part- Renewal of 
special 


nership must be certified, recorded, verified and published in parfngrshin 0) 
the same manner as upon its original formation. Papen 


ARTICLE IL. 


POWERS, RIGHTS AND, DUTIES OF THE PARTNERS. 


Seetion 1340. Fim name, how composed. 
134}. Authority of-special partner. 
1342. His relation to his copartners. 
1343. Joans of special partner to iirm. 
1344. Special partner need not be joined in suit with gen- 
eral partners. 
1345. May not withdraw his capital. 
1346. May draw profits, &. 
1347. Capital withdrawn to be restored. 
1348.. Certain transfers of property, yoid 


Sec. 1840. The business of a special partnership must be rirm name, 
Bae % how composed. 
conducted under a name, consisting of the names of one or 
more of the general partners only, with or without the addition 
of the words “ and company..’ 


Sec. 1341. The general partners only have authority to antority of 
transact the business of a special. partnership. The special ARRI a 
partners may negotiate business for it, subject to the subse- 
quent approval of a general partner, but must not act on its 
behalf in any other manner. 

Sec. 1842. A special partner may at all times investigate wie resort 
the partnership affairs, and advise his partners or their agents 
a3 to their management. 


Sec, 1843. A special partner may lend money to the part- Loans of 
. k . i special partner 
nership, or advance money for it, and take from it security te ärm. 
therefor, and as to such loans or advances has the same rights 
as any other creditor; but, in case of the insolvency of the 
partnership, all other claims which he may have against it 


must be postponed until all other creditors are satisfied. 
16 
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Sec. 1344. In all matters relating to a special partnership, 
its general partners may sue and be sued alone, in the same 
manner ag if there were no special partners. 

Sec. 1545. No special partner under any pretense, may 
withdraw any part of the capital invested by him in the part. 
nership during its continuance, 

Sec. 1346. A special partnet thay receive such lawful inter- 
est, and such proportion of profits, as may be agreed upon, if 
not paid out of the capital invested in the partnership by 
him, or by some other special partner, and is not bound to re- 
fund the same to meet subsequent losses. 

Sec. 1347. Ifa special partner withdraws capital from the 
firm, contrary to the provisions of section 1345, he must res 
store the same with interest. 

Sec. 1348. Every transfer of the property of a special part. 
nership, or of a partner therein, made after or in contempla- 
tion of the insolvency ofsuch partnership or partner, with in- 
tent to give a preference to any creditor of such partnership 
or partner, over any other creditor of such partnership, is void 
against the creditors thereof; and every judgment confessei, 
lien created, or security given, in like manner and with the like 
intent is in like manner void. 


y 
H 


At eee nee 


ARTICLE III. 


LIABILITY OF PARTNERS. 


Section 1349, Liability of general partner in special partnership. 
1350, 1351. Liability of spécial partner; what acts rem 
him a general partner, | 
1352, Who may not question existence of special parthe 
suip 


pan 


Sec. 1349. The general partners in a special partners! 
are liable to the same extent as partners in a general partn 
ship. 

See. 1850. The contribution of a special partner to thec 
ital of the firm, and the increase thereof, is liable for its de 


™ 
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1. If he has willfully made or permitted a false or material- 
ly defective statement in the certificate of the partnership, the 
affidavit filed therewith, or the published announcement thereof, 
he is liable asa general partner to all creditors of the firm; 

2. If he has willfully interfered with the business of the firm, 
except as permitted by sections 1841 and 1842, he is liable in 
like manner; or, _ i 

8. If he has willfully joined in, or assented toan act contras 
ry to any of the provisions of sections 1840, 1845 and 1348, 
he is liable in like manner. 

Sec. 1351. When a special partner has unintentionally done 
any of the acts mentioned in the last section, he is liable as a 
general partner to any creditor of the firm who has been*actu- 


ally misled thereby to his prejudice.  —Ss_—- 


Sec. 1852. One who, upon making a contract with a part- 
nership, accepts from or gives to it a written memorandum of 
the contract, stating that the partnership is special, and giving 
the names of the special partners, cannot afterwards charge 
the persons thus named as general partaers upon that con- 
tract, by reason of any error or defect in the proceedings for 
the creation of the special partnership, prior to the acceptance 
of the memorandum, if an efort has been made by the part~ 
ners, in good faith, to form a special partnership in the Wan- 
ner required by law. 


° ARTICLE IY. 
ALTERATION AND DISSOLUTION. 


Section 1353. Partnership made general, by omission to notify 
changes. 
1354. Admission of new special partners to be notified. 
1355. Purchaser of interest of special partner, &c., may 
become a special partner. 
1356. Dissolution of special partnership. 


Sec. 1358. A special partnership becomes general, if, with- 
in ten days after any partner withdraws from it, or any new 
partner’is received into it, or a change is made in the nature 
of its business, or in its name, a certificate of such fact, signed 
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by one or more of the partners, is not filed with the clerk with 
whom the original certificate of the partnership was filed. 


Sec. 1854. New special partners may be admitted intoa 
special partnership, upon a certificate, stating the names, resi- 
dences and contributions to the common stock of each of such 
partners, signed by each of them, and by the general partners, 
verified according to section 1334, acknowledged or proved, 
and filed, according to sections 1831 and 1332, with the regis- 
ter of deeds with whom the original certificate of the partner- 
ship was filed. = 


Sec. 1355. A special partner, or his legal representatives, 
may sell hiş interest in the partnership, and the purchaser 
thereof may, with the consent of the other partners, become a 
special partner, without changing the nature of the partner- 
ship, upon filing a notice of sale within ten days thereafter 
with the register of deeds with whom the original certificate of 


such partnership was filed. 


Sec. 1356. A special partnership is subjest to dissolution in 
the same manner as a general partnership, except that no diš- 
solution by the act of the partners is complete, until a notice 
thereof has been filed and recorded in the office of the register 
of deeds with whom the original certificate was recorded, anl 
published once in each week for four weeks, in a newspape 
published in this Territory. 


TITLE XI. 


INSURANCE. 


CHAPTER I. Insurance in general. 
Ii. Marine insurance, 
ITI. Fire insurance, 


IV. Life and health insurances, 


ee L aes 


CHAPTER I. 


INSURANCE IN GENERAL. 


ARTICLE I, 
II. 
LI. 
IV. 

. Concealment and representation. 

. The policy. 

. Warranties. 

. Premiums. 

. Loss. 

. Notice of loss. 

. Double insurance. 

. Re-instirance, 


Definition of insurance. 


What may be insured. 
Parties. 


Insurable interest, 


ARTICLE I. 


DEFINITION OF INSURANCE. 


Section 1357. Insurance, what. 


Sec. 1357. Insurance is a contract whereby one undertakes msnrance, 
. a What. 

to indemnify another against loss, damage ‘or ia arising 

‘from an unknown or contingent event. 


ARTICLE H. 


WHAT MAY BE INSURED. 


Section 1358, What events may be insured against, 
1359. Usual kinds of insurance. 
1360. All subject to this chapter. 


Sec. 1858. Any contingent or unknown event, whether past es 
3 e insir 
or future, which may damnify a person having an insurable in- ssainst. 
terest, or create a liability against him, may be insured against, 


subject to the provisions of this chapter. 
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Sec. 1859. The most usual kinds of insurance are: 

1. Marine insurance; 

2. Wire insurance ; 

8. Life insurance; and, 

4, Health insurance. 

Sec. 1360. All kinds of insurance are subject to the provis~ 
ions of this chapter. 


ARTICLE III. 


PARTIES TO THE CONTRACT. 
+ 
Section 1361, Designation of parties. 
1362. Who muy insure, 
1863. Who may be insured, 
1364, 1365. Assigument to mortgagee of thing insured. 


Sec. 1861. The person who undertakes to indemnify anoth- 
er, by acontract of insurance, is called the insurer, and the per! 
son indemnified is called the insured, 

Sec. 1862. Any one who is capable of making a contract 
may be an insurer, subject to the restrictions imposed by spe- 
cial statutes upon foreign corporations, non-residents and 
others. 

Sec. 1363. Any one except a public enemy may be insured. 

Sec. 1364. Where a mortgagor of property effects insurance 
in his own name, providing that the loss shall be payable to the 
mortgagee, or assigns a policy of insurance to the mortgagee, 
the insurance is deemed to be upon the interest of the mortga- 
gor, who does not cease to be a party to the original contract, 
and any act of his which would otherwise avoid the insurance 
will have the same effect, although the property is in the hands 
of the mortgagee. 

Sec. 1365. If an insurer assents to the transfer of an insu- 
rance from a mortgagor to a mortgagee, and, at the time of his 
assent, imposes further obligations on the assignee, making a 
new contract with him, the acts of the mortgagor cannot affect 
his rights. 
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ARTICLE IV. 


INSURABLE INTEREST. 


Section 1366. Insurable interest, what. 
1367. In what may consist. 
1368. Interest of carrier or depositary. 
1369. Mere expectancies. 
1370, Measure of interest in property. 
1371. Insurance without interest, illegal. 
1372. When interest must exist. 
1373. Effect of transfer. 
1374. Transfer after loss. 
1375. Exception in the case of several subjects in one 
policy. 
1376. In case of the death of the insurer, 
1377, In the case of transfer between co-tenants. 


Sec. 1866. Every interest in property, or any relation there- insurable 
to, or liability in respect thereof, of such a nature that a con- a 
templated peril might directly damnify the insured, is an insur- 
able interest. 


Sec. 1867. An insurable interest in property may consist In what may 
in: ; 

1. An existing interest 3 

2. An inchoate interest founded on an existing interest; or, 

8. An expectancy, coupled with an existing interest in that | 


out of which the expectancy arises. 


Sec. 1868. A carrier ox depositary of any kind has an in” terest ot 


: . ° . carrier or 
surable interest in a thing held by hias such, to the extent of depositary. 
its value. 


Sec. 1869. A mere contingent or expectant interest in any- Mere expec- 
thing, not founded on an actual right to.the thing, nor upon any ee 
valid contract for it, is not insurable. 


Sec. 1870. The measure of an insurable interest in property measure of 
i interest in 


is the extent to whick the insured might be damnified by loss property. 
or Injury thereof. 


Sec. 1871. The sole object of insurance is the indemnity of tnsuran-e 


: A : é 2 . Without inter- 
, the insured, and if he has no insurable interest the contract is est, inegal 


-= Void, 4 
16* 
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See. 1372. An interest insured must exist when the insu- 
rance takes effect, and when the loss occurs, but need not exist 
in the meantime. 


Sec. 1873. Except in the cases specified in the next four 
sections, and in the cases of life and health insurance, a change 
of interest in any part of a thing insured, unaccompanied by a 
corresponding change of interest in the insurance, suspends the 
insurance to an equivalent extent, until the interest in the 
thing and the interest in the insurance are vested in the same 
person. 


Sec. 1874. A change of interest in a thing insured, after the 
occurrence of an injury which resùlts in a loss, does not affect 
the right of the insured to indemnity for the loss. 


Sec. 1875. A change of interest in ong or more of several 
distinct things, separately insured by one poltey, ‘does not avoid 
the insurance as to the others. 


Sec. 1876. A change of interest, by will er succession, on. 
the death of the insured, does not avoid an ins#rance; and his 
interest in the insurance passes the person taking his interest 
in the thing insured. 


Sec. 1377. A transfer of interest by one of several partners, 
joint owners or owners in common, who are jointly insured, to 
the others, does not avoid an insurance, even though it has 
been agreed that the insurance shall cease upon an alienation 
of the thing insured, 


ARTICLE Y, 


CONCEALMENT AND REPRESENTATION. 


Sectiox 1378. Concealment, what. 
1379. Effect of concealment. 
1380. What must be discToséd. 
1381. Matte®s whick neeg not We communicated without 
inquiry, 
1382. Test of materiality. 
1383, Matters which each is bound to know. 
1384, Waiyer of communication, 
1085. Interest of insured. 
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Section 1386, Fraudulent warranty. 
1387. Matters of opinion. 
1388. Representation, what. 
1389. When made. 
1390. How interpreted. 
1391. Representation as to future. 
1392. How may affect policy. 
1393, When may be withdrawn. 
1394. Time intended by representation. 
1395. Representing information. 
1396. Falsity. 
1397. Effect of falsity. 
1398, Materiality. 
1399, Application of provisions of this article, 


Sec. 1878. A neglect to communicate that which a party 
knows, and ought to communicate, is called a concealment. 


Sec. 1879. A concealment, whether intentional or uninten- 
tional, entitlesthe injured party to rescind a contract of insu- 
rance. 


Sec. 1880. Each party to a contract of insurance must com- 
municate to the other, in good faith, all facts within his knowl- 
edge, which are, or which he believes to be material to the con- 
tract, and which the other has not the means of ascertaining, 
and as to which he makes no warranty. 


Sec, 1881. Neither party to a contract of insurance is bound 
to communicate information of the matters following, except in 
answer to the inquiries of the other: 

1. Those which the other knows ; 

2. Those which, in the éxercise of ordinary care, the other 
ought to know, and of which the former has no reason to sup- 
pose him ignorant ; 

3. Those of which the other Waives communication ; 

4, Those which prove or‘tend to prove the existence of a 
risk excladed by a warranty, and which are not otherwise ma- 
terial; and, 

5. Those which relate to a risk excepted from the policy, 
and which are not otherwise material. 


Sec. 1382. Materiality is to be determined not by the event, 
but solely by the probable and reasonable influence of the facts 
upon the party to whom the communication js due, in forming 
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his estimate of the disadvantages of the proposed contract, or 
in making his inquiries. 

Sec. 1383. Each party to a contract of insurance is bound 
to know all the general causes which are open to his inquiry, 
equally with that of the other, and which may affect either the 
political or material perils contemplated’; and all general usa- 
ges of trade. 

Sec. 1884. The right to information of material facts may 
be waived, either by the terms of insurance, or by neglect to 
make inquiries as to such facts, where they are distinctly im- 
plied in other facts of which information is communicated. 

Sec. 1885. Information of the nature or amount of the in- 
terest of one insured need not be communicated unless in an- 
swer to inquiry, except as prescribed by section 1401. 

See. 1886. An intentional and fraudulent omission, on the 
part of one insured, to communicate information of matters 
proving or tending to prove the falsity of a warranty, entitles 
the insurer to rescind. © 

Sec. 1387. Neither party to a contraet of insurance is bound 
to communicate, even upon inquiry, information of his own 
judgment upon the matters in question. : 

Sec. 1888. A representation may be oral or writtea. 

Sec. 1889. A representation may be made at the same time 
with the policy, or before it. 

Sec. 1890. The language of a representation is to be inter. 
preted by the same rules as the language of contracts in gen- 
eral. 

Sec. 1391. A representation as to the future is to be deemed 
a promise, unless it appears that it was merely'a statement of 
belief or expectation. 

Sec. 1892. A representation cannot be allowed to qualify 
an express provision ina contract of insurance; but it may 
qualify an implied warranty. 


Sec. 1898. A representation may be altered or withdrawn 
before the insurance is effected, but not afterwards. 


Sec. 1894. The completion of the contract of insurance is 
the time to which a representation must be presumed to refer. 
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Sec. 1295. When a person insured has no personal knowl- Representing 

. . P infurmation.s 
edge of a fact, he may nevertheless repeat information which 
he has upon the subject, and which he believes to be true, with 
the explanation that he does so on the information of others, 
or he may submit the information, in its whole extent, to the 
insurer; and in neither case is heyresponsible for its truth, un- 
less it proceeds from an agent of the insured whose duty it is 


to give the intelligence. ; 


Sec. 1396. A representation is to be deemed false when the Falsity. 
facts fail to correspond with its assertions or stipulations. 


Sec. 1397. If a representation is false in a material point, Effect of falsity. 
whether affirmative or promissory, the injured party is entitled 
to rescind the contract from the time when the representation 
becomes false. 


Sec. 1898. The materiality of a representation is deters Materiality. 
mined by the same rule as the materiality of a concealment. — 


Sec. 1899. The provisions of this article apply as well to a Application of 


. è 5 ae provisions of 
modification of a contract of insurance as to its original for- ts article. 


mation. 


ARTICLE VI. 
“THE POLICY, 


Section 1400. Policy, what. 

“1401. What must be specified in a policy. 
1402, Whose interest is covered. 
1403. Insurance by agent or trustee. 
1404. Insurance by part owner. 
1405. General terms, 
1406. Successive owners. 
1407. Transfer of the thing insured. 
1408. Gpen and valued policies. 
1409. Open policy, what. 
1410. Valued policy. what. 

"I4. Running policy, what. = 
1412. Effect of receipt. E 
1413. Agreement not to transfer, ome 


Sec. 1400. The written instrament, in which a contract of Poticy, what. 
insurance ig set forth, is called a policy of insurance. 
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What must be = See. 1401. A policy of insurance must specify : 
ROLIO 1. The parties between whom the contract is made ; 
2. The rate of premium ; 
_ 8, The property or life insured ; 
4, The interest of the insuned in property insured, if he is 
not the absolute owner thereof ; 
5. The risks insured against; and, 
6. The period during which the insurance is to continue. 


ee eee Sec. 1402. When the name of the person intended to be in- 
sured is specified in a policy, it can be applied only to his own 
proper interest. 


Insurance by Sec. 1403. When an insurance is made by an agent or 
agent or trustee. E ae g f 
trustee, the fact that his principal or beneficiary is the person 
really insured may be indicated by describing him as agent or 


trustee, or by other gencral words in the policy. 


eh ant Sec. 1404. To render an insurance, effected by one partner 


or part owner, applicable to the interest of his copartners, or of 
other part owners, it is necessary that the terms of the policy 
should be such as are applicable to the joint or common in- 
terest. 


General terms. Sec, 1405. When the descrip’ion of the insured in a policy 
is so general that it may comprehend any person, or any class 
of persons, he only can claim the benefit of the policy who can 
show that it was intended to include him. 


Successive Sec. 1406. A policy may be so framed that it will msure to 
Owners. 
the benefit of whomsoever, during the continuance of the risk, 
may become the owner of the interest insured. 


Tanni rar Sec. 1407. The mere transfer of a thing insured does not 
insured. transfer the policy, but suspends it until the same person be- 


comes owner of both the policy and the thing insured. 


ra Ani ies ec. 1408. A policy is either open or valued. 

Open policy, Sec. 1409. An open policy is one in which the value of the 
thing insured is not agreed oe but is left to be ascertained 
in case of loss. 

e Sec. 1410. A valued policy is one which expresses on tts 

what. 


face an agreement that the thing insured shall be valued at a 
specified sum. 
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Sec. 1411. A running policy is one which contemplates suc- 
cessive insurances, and which provides that the object of the 


policy may be from time to time defined, especially as to the 
subjects of insurance, by additional statements or indorsements. 
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Sec. 1412. An acknowledgment in a policy of the receipt of Efeet of receipt | 


premium is conclusive evidence of its payment, so far as to-make 
the policy binding, notwithstanding any stipulation therein that 
it shall not be binding until the premium is actually paid. 

Sec. 1413. An agreement made before a loss, not to transfer 
the claim of a person insured against the insurer, after the loss 
has happened, is void. 


ARTICLE VII. 
WARRANTIES. 


Section 1414. Warranty, express or ae 
1415. Form. 
1416. Warranty must be in ain 
1417. Past, present and future warranties. 
1418. Warranty as to past or presents 
1419. Warranty as to the future. 
1£20, Performance excused. 
1421, 1422. What acts avoid the policy. 
1423. Breach without fraud. 


Sec. 1414. A warranty is either express or implied. 

Sec. 1415. No particular form of words is necessary to cre- 
ate a warranty. 

Sec. 1416. Every express warranty, made at or before the 


execution of a policy, must be contained in the policy itself, 


and another instrument, whether upon the same paper or not, 
cannot be referred to as making a party of the policy for this 
purpose, even by agreemeut of the parties. ` 

Sec. 1417. A warranty may relate to the past, the present, 
the future, or to any or all of these. e 

Sec. 1418. A statement in a policy, of a matter relating to 
the person or thing insured, or to the risk, as a fact, is an ex- 
press warranty thereof. ° 
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Sec. 1419. A statement in a policy, which imports that it is 
intended to do or not to do a thing which materially affects the 
risk, is a warranty that such act or omission shall take place. 


Sec. 1420. When, before the time arrives for performance of 
a warranty relating to the future, a loss insured agaist hap- 
pens, or performance is made illegal, the omission to fu'fill 
the warranty for either reason does not avoid the policy. 


Sec. 1421. The violation of a material warranty, or other 
material provisions of a policy, on the part of either party there- 
to, entitles the other to rescind. 


Sec. 1422. A policy may declare that a violation of speci- 
fied provisions thereof shall avoid it; otherwise the breach of 
an immaterial provision does not avoid the policy. 


Sec. 1423. A breach of warranty, without fraud, merely ex- 
onerates an insurer from the time that it occurs, or, where it 13 
broken in its inception, prevents the policy from attaching to 
the risk. . 


ARTICLE VIII. 


PREMIUM. 


Section 1424. When premium is earned. 
1425, 1426. Return of premium. 
1427. When none allowed, 
1428. Over insurance by several insurers. 


1429, 1450. Contribution. 


Sec. 1424. An insurer is entitled to payment of the premium, 
as soon as the thing insured is exposed to the peril insured 
against. 


Sec. 1425. A person insured is entitled to a return of pre- 
mium paid, ora ratable proportion thereof, if no part of his im- 
terest in the thing insured is exposed to any of the perils insured 
against, or, where the insurance is made for a definite period of 
time, if it is not exposed to such peril for the whole of that 
time. 
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Sec. 1426. A person insured is entitled to a return of the 1¢ 
premium when the contract is voidable, on account of the fraud 
or misrepresentation of the insurer, or on account of facts, of 
the existence of which the insured was ignorant without his 
fault ; or when, by any default of the insured other than actual 
fraud, the insurer never incurred any liability under the 
policy. | l 

Sec. 1427. If a peril insured against has existed, and the WPi? 
insurer has been liable, for any period, however short, the in- 
sured is not entitled to a return of premium, so far as that par- 
ticular risk is concerned, unless theinsurance was for a definite 
period of time, in which case he is entitled to a proportionate 
return under section 1425. 


Sec. 1428. In case of an over-insurance by several insurers, Orer-inearanog 
the insurer is entitled to a ratable return of the premium, pro- insurers. 
portioned to the amount by which the aggregate sum insured 
in all the policies exceeds the insurable value of the thing at 
risk. 

Sec. 1429. When an over-insurance is affected by simulta- Contribution. 
neous policies, the insurers contribute to the premium to be re- 
turned, in proportion to the amount insured by their respective 
policies. 


Sec. 1430. When an over-insurance is effected by successive Ia. 
policies, those only contribute to a return of the premium, who 
are exonerated by prior insurances from the liability assumed 
by them, and in proportion as the sum for which the premium 
was paid exceeds the amount for which, on account of prior 
insurance, they could be made liable. 


ARTICLE IX. 
LOSS, 


Section 1431. Perils, remote and proximate. 
1432. Loss incurred in rescue from peril. 

1433. Excepted perils. 
-~ 1484. Neg'igence and fraud. 


f 
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Sec. 1431. An insurer is liable for a loss of which a peril 
insured against was the proximate cause; although a peril not 
contemplated by the contract may have been a remote cause of 
the loss; but he is not liable for a loss of which the peril in- 
sured against was only a remote cause. 

Sec. 1432. An insurer is liable where the thing insured is 
rescued from a peril insured against, that would otherwise have 
caused a loss, if in the course of such rescue the thing is ex- 
posed to peril, not insured against, which permanently deprives 
the insured of its possession, in whole or in part; or where a 
loss is caused by efforts to rescue the thing insured from a peril 
Insured against. 

Sec. 1433. Where a peril is specially excepted in a contract 
of insurance, a loss, which would not have occurred but for such 
peril, is thereby excepted ; although the immediate cause of the 
loss was a peril which was not excepted. 

Sec. 1434. An insurer is not liable for a loss caused by the 
willful act of the insured; but he is not exonerated by the neg: 
ligence of the insured, nor by fraud or negligence on the part 
of his agents or others. 


ARTICLE X. 


NOTICE OF LOSS, 


Section 1435. Notice of loss. 
1436, Preliminary proofs. 
1487. Waiver of defects in notice, &e. 
1438. Waiver of delay. 
1439. Certificate, when dispensed with. ` 


Sec. 1455. In case of loss, an insurer is exonerated, if no- 
tice thereof isnot given to him by some person insured, or en> 
titled to the benefit of an insurance, without unnecessary delay. 


Sec. 1486. Where preliminary proof of loss is required by 
a policy, the insured is not bound to give such proof as would 
be necessary ina court of justice; but it is sufficient for him 
to give the best evidence which he has in his power at the time. 


a 
Gn 
~$ 
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Sec. 1437. All defects in a notice of loss, or in preliminary Weve ot 
proof thereof, which the insured might remedy, and which the PRSS: 
insurer omits to foecify to him, without unnecessary delay, as 
grounds of objection, are waived. 


Sec. 1488. Delay in the presentation to an insurer of no- vee 
tice or proof of loss is waived, if ¢aused by any act of his, or if 
he omits to make objection promptly and specifically upon that 
ground. 

Sec, 1439. If a policy requires, by way of preliminary Certideate, 
proof of loss, the certificate or testimony of another person ‘4+. 
than the insured, it is sufficient for the insured to use reasona- 
ble diligence to procure it, and in case of the refusal of such 
person to give it, then to furnish reasonable evidence to the in- 
surer that such refusal was not induced by any just grounds of 


disbelief in the facts necessary to be certified. 


i” 


ARTICLE XI. 
DOUBLE® INSURANCE. 


Section 1440. Double insurance, 
1441. Contribution in case of double insurance, 


Sec. 1440. A double insurance exists where the same per- paute 


son is insured by several insurers separately in respect to the “™°"" 


same subject and interest. 


Sec. 1441. In case of double insurance, the insured may Contribution 


in ease ch” 


claim payment of a loss from any one of the insurers, who, on doutte 


insurance, 


paying it, may require the others to contribute ratably thereto. 


ARTICLE XII.. 


RE-INSURANCE. 


Szcrion 1442. Re-insurance, what, 
1443. Disclosure required, 
1444, Re-insurance presumed to be against liability. 


1445, Ori cas insured has no interest. 
1 
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A Sec, 1442. A contract of re-insurance is one by which an 
insurer procures a third person to insure him against loss or 
liability by reason of such original insurance. 

eee Sec. 1448. Where an insurer obtains re-insurance, he must 


communicate all the representations of the original insured, and 
also all the knowledge and information he possesses, whether 
previously or subsequently acquired, which is material to the 


risk. 


Re-1asurin7s 
pr: sumed to 
pe against 
Muabllity, 


Orizinal 
insured has 


ny tuterest. s tract of re-insura 
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Sec. 1444. A re-insurance is presumed to be a contract of 
oe against liability, and not merely against damage. _ 


‘See. 1445. The original insured has no interest in a con- 
nce. 


CHAPTER IL. 


MARINE INSURANC 

Definition of marina Insurance, 
Insurable interest. 
Coneealment, 

Representations, 


V, Implied warranties. 


VI. 
VIL 
VILL. 
IX, 


DEFINITION OF MARINE 


Tajine inan- 
Janre, Whale 


marine In 


The yeyage, and deviation, 
Loss, 
Abandonment. 


leacture of indemnity. 


NSURANCE. 


. Marine insurance, what. 


2 akg 


surance is an insurance against riss 


connected eal navigation, to which a ship, cargo, Gakic, 


xX 


profits, or other insurable interest in movable property, may 69 
exposed during a certain voyage or a fixed period of time. 
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ARTICLE IT. 


INSURABLE I2 NTEREST, 


Section 1447. Insurable interest in ship. 
1448. Interest reduced by bottomry, 
1449. Freightage, what. 
1450, 1451, Expected freightage. : 
1452. Insurable interest in profits. 
1403, Insurable interest of charterer. ; 


sec. 1447. The owner of a ship has in all cases an insura'ile 
interest in it, even when it bas boen chartered by one who cov~ 
enants to ae him its vaiue in case of loss. 


hy ee by mane is ae i CXCCES of its value over 
the amount secured by bottomry. 


see. 1149. Freightege, in the sense of a policy of marine 
Insurance, signifies all the benefit derived by the owner, either 


artering cf hin or its cin: pioyment OF ie Chr 
from the cha g cf the ship or its cmplo nt t 
pace of his own goods or those of others. 


K 
see. 1450. The owner ofa ship has an insurable interest in 
expected freightage which he would have certainly earned Lut 
fur the Intervention of a peril insured against 


Sec. 2451. The interest mentioned in t 
the case of a charter-party, when the ship has brozcn @ Gund 
ges and, if a price is tu be pahi ier tha 
eof a. e they are uctuiliy on beard, or the.e is 


a e e 8 
some contract for putting them on bea:d, aud borb slip ond 


2 
r 4 x fà E f TPY? prk 
go0us are ready for the specced voyage. 
s a = 1 ? oJ A5 a 
See. 1452. One who hasan interest in the thing frem waich 


profis are expected to proceed, has an ineurab.e intercet in the 


profits. 


4r z ?, te% p ga S ` Ptas i so RF 
Sex, 345 ke charterer cf a ship has an insvrab'e interes 


est in it, to vel extent that he is fable to be damniied 
loss, : : 


roy 
Theurabe 
ln-Prest 
I slip. 
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ARTICLE IH. 


CONCEALMENT. 


Secrion 1454. Information must be communicated. 
1455. Material information. 
1456. Presumption of knowledge of loss, 
1457. Coucealments which only affect the risk in question. 


See. 1454. In marine insurance each party is bound to com- 
municate, in addition to what is required by section 1280, all 
the information which he possesses, material to the risk, except 
such as is mentioned in section 1881, and tostate the exact 
and whole truth in relation to all matters that he represents, or 


upon inquiry assumes to disclose. 


Sec. 1455. In marine insurance, information of the belief or 
expectation of-a tuird person, in reference to a material fact, is 


material. 


Sec. £156. A personinsured by a contract of marine insu- 
rance is presumed to have had knowledge, at the time of insus 
ring, of a prior loss, if. the information might possibly have 
reaghed him in the usual mode of transmission, and at the usual 


rate of. communication. 


See. 1457. The effect ofa concealment in a marine insurance, 
in respect to any of the following matters, is not to yitiate the 
entire contract, but merely to exonerate the insurer from a loss 
resulting from the risk concealed: 

i. The national character of the insured; 

2. The ability of the thing insured to capture and detens 
tion ; 

3. The liability to seizure from breach of foreign laws of 
trade; 

A. The want of necessary documents; and, 


5. The use of false and simulated papers. 
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ARTICLE IV. 


REPRESENTATIONS. 


Section 1458. Effect of intentional falsity. i 
459. Representation of expectation. 


Sec. 1458. If a representation, by a person insured by a con- 
tract of marine insurance, is intentionally false in any respect, 
whether material or immaterial, the insurer may rescind the 


+ 


entire contract. 


Sec. 1459. The eventual falsity of a representation as to ex~ 


pectation does not, in the absence of fraud, avoid a contract of 


insurance. 


ARTICLE Y. 


IMPLIED WARRANTIES. 


Szction 1460. Warranty of seaworthiness. 
1461. Seaworthiness, what. 
1462. At what time seaworthiness must exist, 
1463. What things are reguireä to constitute seaworthiness. 
1464. Different degrees of seaworthiness at different sta- 
~ l ges ofthe voyage, 
1465. Unseaworthiness during the 'voyage. 
1466. Seawerthiness for purposes of instrarice on cargo. 
1467. Neutral papers. l 


Sec. 1460. In every marine insurance epon ship or freight~ 
age or upon anything belonging to the shipowner, unless made 
for a specified length of time, a warranty is implied that the 
ship shall be seaworthy. 

Sec. 1461. A ship is seaworthy, when reasonably fit to per- 
form the services, and to encounter the ordinary perils of the 
voyage, contemplated by the parties to the policy. 

Sec. 1462. An implied warranty of seaworthiness is com- 
plied with if the ship is seaworthy at the time of the commence- 
ment of the risk, . 
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Sec. 1463. A warranty of seaworthiness extends not only to ' 
the condition of the structure of the ship itself, but requires that 
it be properly laden, and provided with a competent master, a 
sufficient number of competent officers and seamen, and the re- 
quisite appurtenances and equipments, 

See. 1454. Where different portions of the voyage, contems 
plated by a policy, differ in respect to the things reqnisite to 
make the ship seaworthy ee , @ warranty of seawor oes is 
complied with, if, at the commencement of each portion, the 
ship is seaworthy with reference to that portion. 

See. 1465. When a ship becomes unseaworthy during the 
voyage to which an insurance relates, an unreasonable delay 
in repairing the defect exonerates the insurer from liability for 
any loss arising therefrom. 

pec. 1466. A ship which is seaworthy for the purpose of an 
insurance upon the ship, may, nevertheless, by reason of being 
unfitted to receive the cargo, be unseawortly for the purpose of 
insurance upon the cargo. 

Sec. 1467. Where the nationality or neutrality of a ship or 
cargo is expressly warranted, it is implied that the ship will 
carry the requisite documents to show such nationality or neu- 
trality, and that it will not carry any documents w hreh cast 
reasonable suspicion thereon, 


ARTICLE. VI. 


THE VOYAGE AND DEYIATION. 


DrcTION 145639, 1469, Voyage insured, how determined, 
1470. Deviation, what. 
1471. When proper, 
1472. When improper, 
i473. Deviation exonerates the insurer. 


Sec. 1468. When the voyage contemplated by a policy is de- 
scribed by the places of beginning and ending, the voyage in- 
sured is one which conforms to the course from point to point 
fixed by mercantile usage between those places. 
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Sec. 1469. If the course of sailing is not fixed by mercan» ! 
tile usage, the voyage insured by a policy is the way between 
the places specified, which, to a master of ordinary skill and 
discretion, would seem the most natural, direct and adyanta- 
geous. 


sec. 1470. Deviation is adeparture from the course of the 
voyage insured,’ mentioned in the last two sections, or an uns 
reasonable delay in pursuing the voyage; or the commencement 
of an entirely different voyage. . 
Sec. 1471. A deviation is proper : 
1. When caused by circumstances over which neither the mas- 
ter nor the owner of the ship has any control; 


. When necessary to comply witha warranty, or to avoid a 
peril, ril whether insured against or not; 
3. When made in good faith, and upon reasonable grounds 
of belief in its necessity to avoid a peril; or, 
4. When made in good faith, for the purpose of saving hu- 
man life, or relieving another vessel i in distress. 


Seé. 1472. Every deviation, not specified in the last section, 
is improper. 


Sec. 1473. An msarer is not liable for any loss happening 
to a thing insured subsequently to an improper deviation. 


ARTICLE VII, 


LOSS.’ 

Sxcrron 1474. Total and partial loss. 
. 1475. Partial loss. 

1476, Actual and constructive total loss, 

1477. Total loss, what. 

1478, Constructive total loss, 

1479. Presumed actual loss. 

1480. Insurance on cargo, &c., when voyage is broken up. 

1481. Cost of reshipment, &c. 

- 1482, When insured is entitled to payment. 

1483. Abandonment of goods on insurance of profits. 
- 1484. Average loss, n 

1485. Insurance against total loss. 

1i* 


ee 
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1474. A loss may be either total or partial. 

Sec. 1475. Every loss which is not total is partial. 

Sec. 1476. A total loss may be either actual or construc- 
tive. 

‘Sec. 1477. An actual total loss is caused by: 

1. A total destruction of the thing insured ; 

2. The:loss of the thing by sinking, or by being broken up; 

3. Any damage to the thing which renders it valueless to 


Sec. 


‘the owner for the purposes for which he held it or, 


4, Any other event which entirely deprives the owner of the 
possession, at the port of destination, of the thing insured. 

Sec. 1478. A constructive total loss is one ‘which gives to a 
person insured a right to abandon under section 1487. 

Sec. 1479. An actual loss may be presumed from the con- 
tinued absence of a-ship without being heard of ; and the length 
of time which is svfficient to raise this presumption depends on 
the circumstances of the case. 


Sec. 1480. When a ship is-prevented, at an intermediate 
port, from completing the voyage, the master -must make every 
exertion to procure-in the same or a contiguous.port, another 
ship, for the purpese-of conveying the cargo to its destination ; 
and the liability of a marine insurer thereon continues after they 
are thus reshipped. 


Sec. 1481. ‘In addition to the liability mentioned in the last 
section, a marine insurer is bound for damages, expenses’ of 
discharging, storage, reshipment, extra freightage, and all other 
expenses incurred in saving cargo reshipped pursuant to the last 
section, up to the amount insured. 


Sec. 1482. Upon an actual total loss a person insured is en- 
titled to payment without notice of abandonment. 


Sec. 1483. Where profits are insured, but the goods are not 
insured, a marine insurer is not- liable for a constructive total 


loss unless the insured offers to abandon the goods. 


Sec. 1484. Where it has been agreed that an insurance upon 
a particular thing or class of things shall be free from particu- 
lar average, a marine insurer is not liable for any loss, not de» 
priving the insured of the possession, at the port of destination, 
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of the whole of such thing, or class of things, even though it 
becomes entirely worthless. 


Sec. 1485. An insurance confined in terms to a total loss, Insurance 
against tebal 
does not cover a constructive total loss, but covers any loss less. 
which necessarily results in depriving the insured of the posses- 
sion, at the port of destination, of the entire thing insured; and 


also a general average loss. 


ARTICLE VII. 


ABANDONMENT. 


Sgcrron 1486. Abandonment, what. 
1487. When insured may abandon. = 
1488, Must be unqualified. A 
1489. When may be made. 
1490. Abandonment may be defeated. 
1491. How made. 
1492. Requisites of notice, 
1493. No other cause can be relied on. 
1494. Effect. 
1495. Waiver of formal abandonment. 
1496. Agents of the insured become agents of the insurer. 
1497. Acceptance not necessary. 
1498. Acceptance conclusive. 
1499. Accepted abandonment, irrevocable. 
1500. Freightage, how affected by abandonment of his: 
1501. Refusal to accept. 
1502. Omission to abandon. 


ow 


See. 1486. Abandonment is the act by which, after @ con- syandonment, | 
structive total loss, a person insured by a contract of marine “"*" 
insurance, declares to the insurer that. he relinquishes to him 
his interest in the thing insured, i 

Sec. 1487. A person insured by a contract of marine insu- whenmsurea 
rance may abandon the thing insured, or any particular portion ”” ee 
thereof, separately valued by the policy, or otherwise separs 
ately insured, and recover for a total loss thereof, when the 
cause of the loss is a peril insured against: 

1. If more than half thereof, in value, is agtually lost, or 
would have to be expended to recover it from the peril; 


Huit be un- 
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2. If it is injured to such an extent as to reduce its value 
more than one-half. 

8. If, the thing insured being a ship, the contemplated 
voyage cannot be lawfully performed, without incurring an ex- 
pense to the insured of more than half the value of the thing 
abandoned, or without incurring a risk which a prudent man 
would not take under the circumstances; or, 

4, If, the thing insured being cargo or freightage, the voyage 
cannot be performed, nor another ship procured by the master, 
within a reasonable time, and with reasonable diligence, to for- 
ward the cargo, without incurring the like expenses or risk.-— 
But freightage cannot in any case be abandoned, unless the 


a 


ship is also abandoned. 


See. 1488. An abandonment must be neither partial nor 
conditional. 


Sec. 1489. An abandonment must be made within a reason- 
able time after information of the Joss, and after the eommence- 
ment of the voyage, and before the party abandoning has infor- 
mation of its completion., 


Sec. 1490. Where the information upon which an abandon- 
ment has heen made proves incorrect, or the thing insured was 
so far restored when the abandonment was made, that there 
was then in fact no total loss, the abandonment becomes in- 
effectual. 


Sec. 1491. Abandonment is made by giving notice thereof 
to the insurer; which may be done orally, or in writing. 


Sec, 1492. A notice of abandonment must be explicit; and 
must specify the particular cause of the abandonment; but 
need state only enough to show that there is probable cause 
therefor, and need not be accompanied with proof of interest 
or of loss. 


Sec. 1493. An abandonment can be sustained only upon the 
cause specified in the notice thereof. 


Sec. 1494. An abandonment is equivalent to a transfer, by 


the insured, of his interest, to the insurer, with all the chances 
of recovery and indemnity. 
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Sec, 1495. If a marine insurer pays for a Joss as ifit were Walt tt 
an actual total loss, he is entitled to whatever may remain of S7% 
the thing insured, or its proceeds or salvage, as if there had 


been a formal abandonment. 


Sec. 1496. Upon an abandonment, acts done in good faith, Aseria ef the 
auaured Dees Die 


by those who were agents of the thing insured, in respect to, mts cf te 
the thing insured, subsequent to the loss, are at the risk of th 
insurer, and for his benefit. 

Sec. 1497. An acceptance of an abandonment is not neecs- Acceptance not 
gary to the rights of the insured, and is not to be presumed ai 
frum the mere silence of the insurer, upon his receiving notice 
of abandonment, : 


Sec. 1498. The accey tance of an abandonment, whether ex- rte i 
< Ubi Yn 
press or implied, is conclusive upon the parties, and admits the 


loss and the sufficiency of the abandonment. è 


Sec. 1499. An abandonment once made and acrepted is ir- Accented 


revocable, unless the ground upon which it was made proves to ii eyecebies 


be unfounded. g 


Sec. 1500. On an accepted abandonment of a ship, freight» Freigntage. bew 
7 ` aia é wffecteadt by 
age earned previous to the loss belongs to the insurer thereof; abaudeanacn! 
» e š of ship. 
but freightrge subsequently earned, belongs to the insurer of ~ 


the ship. 

Sec. 1501. If an insurer refuses to accept a valid abandon- retusa to 
ment, he is liable as upon an actual total loss, deducting from “7 
the amount any proceeds of the thing insured which may have 
come to the hands of the insured. 


Sec. 1502. If a person insured omi:s to abandon, he may omission to ` 
` . abandon. 
nevertheless recover his actual loss. 


ARTICLE IX. 


MEASURE OF INDEMNITY. 


Szcriox 1503. Valuation, when conclusive. i - 
1504. Partial loss. 
_ 1505. Profits, 
1506. Valuation apportioned. nS z 
1507. Valuation applied to profits. 


. 
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Section 1508, Estimating loss under an open policy. 
1509. Arrival of thing damaged. 
1510. Labor and expenses, 
1511. General average. 
1512. Contribution. 
1513. One-third new for old. 


Sec. 1508. A valuation in a policy of marine insurance is 
conclusive between the parties thereto, in the adjustment of 
either a partial or total loss, if the insured has some interest 
at risk, and there is no fraud on his part; except that when a 
thing has been hypothecated by bottomry or respondentia, be- 
fore its insurance, and without the knowledge of the person ac- 
tually procuring the insurance, he may show the real value. 
But a valuation fraudulent in fact entitles the insurer to re» 
scind the contract. . 

Sec. 1504. A marine insurer is liable, upen a partial loss, 
only for such proportion of the amount insured. by him, as the 
loss bears to the value of the whole interest of the insured in 
the property insared. 


Sec. 1505. Where profits are separately insured in a con~ 
tract of marine insurance, the insured is entitled to recover, in 
case of loss, a proportion of such profits equivalent to the pro~ 
portion which the value ofthe property lost bears to the val- 
ue of the whole. 


Sec. 1506. In case of a valued policy of marine insurance 
on freightage or cargo, if a part only of the subject is exposed 
to risk, the valuation applies only in proportion to such part. 


See. 1507. When profits are valued and irsured, by a con- 
tract of marine insurance, a loss of them is conelusively pre~ 
sumed from a loss of the property out of whieh they were ex- 


-pected to arise, and the valuation fixes their amount. 


See. 1508. In estimating a loss under an open policy of 
marine insurance, the following rules are to be observed : 

1. The value of a ship is its value at the beginning of the 
risk, including all articles or charges which add teits perma- 
nent value, or which are. necessary to prepare it for the yoy- 
age insured ; 

2. The value of cargo is its actual cost to the insured, when 


ATER” 
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laden on board, or where that cost cannot be ascertained, its 
market value at the time and place of lading, adding the char- 
ges incurred in purchasing and placing it on board, but with- 
out reference to any losses incurred in raising money for its 
purchase, or to any drawback on its exportation, or to the fuc- 
tuations of the market at the port of destination, or to expen- 
s incurred on the way, or on arrival; : 

3. The value of freightage is the gross freightage, exclusive 
of primage, without reference to the cost of earning it; and, 

4, The cost of insurance Is in each case to be added tothe - 
value thus estimated. 


Sec. 1509. If cargo insured against partial loss arrives at arrivats! iis 
} J : : s Gainaged 
the port of destination in a dama ane ed eondition, the loss of the 
insured is deemed to be the same proportion of the value, 
which the market price at that port of the thing so damaged, 
bears to the market price it would tave brought if sound. fs 


Sec. 1510. A marine insurer is Hable for all the expense ga.r a: 
attendant upon a loss which forces the ship into port to be re- DSi 
paired; and where it is agreed that the insured may labor for 
the recovery of the property, the insurer is liable for tke ex- 
pense incurred thereby; such expense, in either case, being in 
addition to a total loss if that afterwards occurs.” 


See. 1511. A marine insurer is liable for a less falling upon Ginərlaven zə». 
the insured, through a contribution in respect to the thing in- 


sured, required to be made by him towards a general avcra 
loss called for by a peril insured a 


2 eg tt yes 
e Qalar 2. 


Sec. 1512. Where a person insured by a contract of marine - 
insurance has a demand against others 

+ = * 
may claim the whole loss from the insurer, subrogatis 


lis own ri ight to eontribution. 


Ree. 1515. In the case of a partial loss o 
ments, the old materials are to be aprlicd 
for the new, and whether the ship is new or oid, a 
surer is liable for only two thirds of the remaining cost of the 
repairs, except that he must pay for anchors 
full, and for sheathing metal at a depreciation of only two and 
one-half per cent for each month that it has been fastened to 


the ship. 
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CHAPTER HI. 
FIRE INSURANCE, 
i Section 1514. False representation. 


1515, Alteration increasing risk. 
1516. Alteration not increasing risk, 
1517, Acts of the insured. 

1519. Measure of indemnity. 


ee See. 1514. An insurance against fire is not affected by con- 


BEECHES. 
cealment, nor . the falsity of a representation not inserted 
in the policy, though in a material particular, unless made with 
a fraudulent intent. 
: tS 
‘arabian, See. 1515. An alteration in the use or condition of a thing 
insured, from that to which it is limited by the policy, made 
without the consent cf the insurer, by means within the control 
ofthe insured, and increasing the risk, entitles an insurer to 


rescind a gentract ef fire insurance. 


Atteration. See. 2516. An alteration in the use or condition of a thing 


insured, from thet to which it is limited by the pelicy, which 
does not increase the risk, dees not affect a contract of fire in- 
€ 


Acts of tho see. ISiT. A contract of fire insurance is not affected by. 
an onek x i : 7 1 
any act ef the insused, subsequent to the execution of the pel- 
iey, Wale Goes not Violate its provisions, even though it in- 
of 


resses the risk, ard is the cause of a loss 
Meaguve of Sec. 1518. If there is no valuation in the policy, the measure 
Lutemi ane ve 
of indemnity In an Insurance against fire is the expense, ab £16 


time thet the loss is payable, of replacing the thing lost or in- 
jared in the condition in which it was at the time of the injury; 
but the effect of a violation in a policy of fire insurance is the 
same as in a pelicy of marine insurance. . 
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CHAPTER IV. 


LIFE AND HEALTH INSURANCE. 


Section 1519. Insurance upon life, when payable. 
1520, Insurable interest, 


1521. Assignee, &c., of life policy need have no interest. 
3522. Notice of transfer. ; 
1523. Measure of indemnity. 


Sec. 1519. An insurance upon life may be made payable on 
the death of the person, or on his surviving a specified period, 
or periodically so long as he shall live, or otherwise contingently 
on the continuance or determination of life. 


Sec. 1520. Every person has an insurable interest in the life 
and health ; 
1. Of himself; 


2. Of any person on whom he depends wholly or in part for 
education or support ; 


» 


Of any person under a legal obliga ation to him for the pay- 
ment of money, or respecting property cr services, of which 
dezth or illness = delay or prevent the performance; and, 

$. Ofany person upon whose life any estate or interest, vest- 
ed in him, nena: i 


Bec. 1521. A policy of insurance upon life or health may 
pass by trans oe r, will or succession, to any person, whethe 
has au insurab 


rg 
ae 


he 
e interest or not, and such person may recover 
upon it ee the insured might have recovered. 


Te 


See! 1522. Notice toan insurer of a transfer or bequest 
thereof is not necessary to preserve the validity of a policy of 
ik: 


sUrvunce uron life or health unless thereby expressly required. 


23 


under a policy of insurance upon life or healtlyis the sum fixed 
in the policy. 


c. 1523. Unless the interest ofa person insured is suscep- : 
tible of exact pecuniary measurement, the measure cf indemnity ` 
y 


id 


Tnaurance t PO 
Ife when 
payabie. 


fasurat.e 
imberest. 


Agsignéc, Be a 
of life pubic 
noci hove ne 


. duterest. 


Wolters of 
tisnusfer. 
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TITLE XII. 
INDEMNITY. 


Szcetion 1524, Indemnity, what. 

1525. Indemnity for a future wrongful act, void. 

1526. Indemnity for a wrongful act, valid. 

1527. Indemnity extends to acts of agent. 

1528, Indemnity to several. 

1529, Person indemnifying, liable jointly or severally with 
person indemnified. 

1530. Rules for interpreting agreement of indemnity. 

1531. When person indemnifying is a surety. 

1532. Bail, what. 

1533. How regulated. 


Tadenimity; Sec. 1524. Indemnity is a contract by which one engages to 
save another from a legal consequence of the conduct of one of 
the parties, or of some other person. 


a Sec. 1525. An agreement to indemnify a person against an 


a future wrong- 


ful act, void. act thereafter to be done, is void, if the act is known by such 
person, at the time of doing it, to be wrongful. 


Indemnity for Sec. 1526. An agreement to indemnify a person against an 

a past wrongful : : © 

dely Saud, act already done, is valid, even though the act was known to be 
wrongful, unless it was a felony. 

Indemnity Sec. 1527. An agreement to indemnify against the acts of a 

ext. nds to asta f © 

i oa certain person, applies not only to his acts, and their conse- 

7 2PP y ) 

quences, but also to those of his agents. 

Tndemni ; , 

o Sec. 1528. An agreement to indemnify several persons ap< 
plies to each unless a contrary intention appears. 

Pa = . * . 

aE ALTS Sec. 1529. One who indemnifies another against an act to be 


nifying, liable 
‘uly with pesos Gone by the latter, is liable jointly with the person indemnified, 


auy with person 


tudemuified. =e 
and separately, to every person injured by such act. 

Rules for Sec. 1530. In the interpretation of a contract of indemnity, 

interpreting 


agroament of ] j a ° i a ; 1 
aent of the following rules are to be applied, unless a contrary intention 
as ol hte a 
„1. Upon; an.indemnity against liability, expressly, or in other 
equivalent terms, the person indemnified is entitled to recover 
upon becoming liable; 
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2. Upon an indemnity against claims, or demands, or dam- 
ages or costs, expressly, or in other equivalent terms, the 
person indemnified is, not entitled to recover without payment 
thereof; . l 


3. An indemnity agaiast claims, or demands, or liability, ex- 
pressly, or in other equivalent terms, embraces the costs of de- 
fense against such claims, demands or liability incurred in good 
faith, and in the exercise of a reasonable discretion ; 


4, The person indemnifying is bound, on request of the per- 
son indemnified, to defend actions or proceedings brought 
against the latter in respect to the, matters embraced by the 
indemnity, but the person indemnified has the right to conduct 
such defenses, if he chooses to co so; = 


5. If, after request, the person indemnifying neglects to de- 
fend the person indemnificd, a recovery against tlie latter suffer- 
ed by him in good faith, is conclusive in his favor against the 
former ; 


6. If the person indemnifying, whether he is a principal or 
a surety in the agreement, has not reasonable notice of thé ac- 
tion or proceedings against the person indemnified, or is not al- 
lowed to control its defense, judgment against the latter is only 
presumptive evidence against the former ; 


7. A stipulation that a judgment against the person indem- 
nified shall be conclusive upon the person indemnifying, is ap~ 
plicable if he had a good defense upon the merits, which by 
want of ordinary care he fauled'to establish in the action. 


Sec. 1531. Where one, at the request of another, engages Wren Pien 
THACTIIZIV ITS 
to answer in damages, whether liquidated or unliquidated, for is a surety, 
any violation of duty on the part of the latter, he is entitled to 


be rcimbursed in the same manner as a surety for whatever he 


may pay. e 


Bec, 1532. Upon those contracts of indemnity which are Bail, what. 


_ taken in legal proceedings, as security for the performance of 


$ 


: an obligation imposed or ceclared by the tribunals, and known 


`- 98 patna or Tecognizances, the sureties are called bail. 


een s v 
r a i 


See. 1588. The obligations of bail are gaverned by the How resutated. 


. statutes specially applicable thereto. 
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TITLE XIII. 


GUARANTY. 


* 


CHAPTER I. Guaranty in general. 
Ii. Suretyship. 


CHAPTER I. 


GUARANTY IN GENERAL. 


ArticLn I. Definition of guaranty. 
II. Creation of guaranty. 
III. Interpretation of guaranty. 
IV. Liability of guarantors. 
* V. Continuing guaranty, 
VI. Exoneration of guarantors. 


ARTICLE I. 


DEFINITION OF GUARANTY. 


Section 1584. Guaranty, what. > 
1535. Knowledge of principal not necessary tó creation of 


guaranty. 


Guaranty, what == Soo, 1584. A guaranty is a promise to answer for the debt, 
default or miscarriage of another person. 
cee asi Sec. 1535. A person may become guarantor even without 


principal net 


ceatiner the knowledge or consent of the principal. 


creation of 
§uarauwty, 


ARTICLE II. 


CREATION OF GUARANTY. 


Section 1536. Necessity of a consideration. 
1537. Guaranty to bein writing, &c, 
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Section 1538. Engagement to answer for obligation of another, 
when deemed original. 
1539. Acceptance of guaranty. 


[3] 


Sec. 15386. Where a guaranty is entered into atthe same 
time with the original obligation, or with the acceptance of the 
latter by the guarantee, and forms, with that obligation, a part 
of the consideration to him, no other consideration need exist. 


-In all other cases there must bea consideration distinct from 


that of the original obligation. 


Sec. 1537. Except as prescribed by the next section, a 
guaranty must be in writing, and signed by the guarantor ; 
but the writing need not express a consideration. 

Sec. 1538. A promise to answer for the obligation of anoth- 
er, in any of the following cases, is deemed an original obliga- 
tion of the promiser, and need not bein writing: 

1. Where the promise is made by one who has received prop- 
erty of another upon an undertaking to apply it pursuant to 
euch promise; or by one who has received a discharge from an 
obligation in whole or in part, in consideration of such prom- 
ise 5 

2. Where the creditor parts with value, or enters into an ob- 
gation, in consideration of the ookan in respect to which 
the promise is made, in terms or under circumstances such as 
to render the party making the promise the principal debtor, 
and the person in whose behalf it is made, his surety ; 

3. Where the promise, being for an antecedent obligation of 
another, is made upon the consideration that the party receiv- 
ing it cancels the antecedent obligation, accepting the new 


'promize as a substitute therefor; or upon the consideration 


that the party receiving it releases the property of another 
from a levy, or his person from imprisonment under an exe- 
cution on a judgment obtained upon the antecedent obligation ; 
or upon a consideration beneficial to the promiser, whether 
moving from either party to the antecedent obligation, or from 
another person ; 

4, Where a factor undertakes, for a commission, to sell mer- 
chandise and guaranty the sale; - 

5. Where the holder of an instrument for the payment of 
money, upon which a third person is or may become liable to 


Necessity of & 
consideratipue 


Guaranty tote 
in writing, &e. 


Engagement to 
answer fur 
cbiigation ef 
ancther, when 
Geemed original, 
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him, transfers it in payment of a precedent debt of his own, or 
fora new consideration, and in connection with such transfer 
enters into a promise respecting such instrument. 


Acceptance of Sce. 1559. A mere offer to guaranty is not binding, until 
guaranty. ‘ 
notice of its acceptance is communicated by the guarantee to 
the guarantor; but an absolute guaranty is ale HER the 


guarantor without notice of acceptance. 


ARTICLE III. 


INTERPRETATION OF GUARANTY. 


SECTION 1949. Guaranty of incomplete contract. 
1541. Guaranty that an obligation is good or collectible. 
15 fa Recovery upon such guaranty. 
1543. Guarantors liability upon such guaranty. ` 


Grsrante ef sec. 1.40. In a guaranty of a contract, the terms of which 
caries are not then settled, it is implied that its terms shall be such 
as will not expose the guarantor to greater risks than he woull 
incur under those terms which are most common, in simila 
contracts, at the place where the principal contract is to l 


performed. 


+ 
a Sec. 1544, A guaranty to the effect that an obiigation ‘ 
is gado . $ i 
S good, or is collectible, imports that the debtor is selvent, ans 


that the demand is collectible by the usual legal proceedings 


if taken with reasonable diligence. 


tahsuruy, Sec. 1542. A guaranty, such as is mentioned in the last sce 
tion, is not discharged by an omission to take proceedings upe 
the principal debt, or upon any collateral.security for its pay 
ment, if no part of the debt could have been collected thereby 


A 


Guarantors © Sec. 1543. In the cases mentioned in section 1541, the n 
euch guaranty. THO VAL of the principal from the Territory, leaving no proper! 
therein from which the obligation might be satisfied, is equi 


alent to the insolvency of the pacali in its effect upon t 
rights and obligations of the guarantor. 
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ARTICLE IV. 


LIABILITY OF G UARANTORS. 


Section 1544 Guaranty, how construed. 


1545. Liability upon guaranty of payment or performance. 

1546. Liability upon guaranty of a conditional obligation. 

1547. Obligation of guarantor cannot exceed that of the 
principal. 

1548. Guarantor not liable on an illegal contract. 


Sec. 1544. A guaranty is to be deemed to be unconditional Guaranty, how 
unless its terms import some condition precedent to the lHa- ee 
bility of the guarantor. 
— Sec. 1545. 4 guarantor-of payment or performance is lia- Liability upan 
Lie to the guarantee immediately upon the default of the prin- Ba 
‘cipal, and without demand or notice. 

Sec. 1546. Where one guaranties a conditional obligation, ee 
‘his liability is commensurate with that of the principal, and he conditionat 


oblizatiua. 
‘is not entitled to notice of the default of the principal, unless 


he is unable, by the exercise of reasonable diligence, to acquire 


‘information of such default, and the creditor has actual notice 
: thereof. 


t 
‘ 

. 
\ 
i 


Sec. 1547. The obligation df a guarantor must be neither oyivation of 
gatic 
larger in amount nor in other respects more burdensome than futereeea 
. Sy te . . >., > that cf tue 
that of the principal; and if, in its terms, it exceeds it, it is re- principal. 


principal. 
iducible i in ‘proportion to the principal obligation. 


Sec. 1548. A guarantor is not Hable if the contract of the guarantor 
-principal is unlawful; but he is liable notwithstanding any haua 


‘mere personal disability of the principal, though the disability °°" 
$be such as to make the contract void against the principal. 


ARTICLE Y, 


CONTINUING GUARANTY, 


Section 1549. Continuing guaranty, what. E 
1550. Reyocation. 
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Continuing 
guaranty, What, 


Revocation; 


What dealings 
with debtor 
exonerate 
guarantor. 


¥Yoid promises, 


Reccisasion of 
alteration. 


Part per- 
formance. 
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Sec. 1549. A guaranty relating to a future liability of the 
principal, under successive transactions, which either continue 
his liability or from time to time renew it after it has been 
satisfied, is called a continuing guaranty. 

Sec. 1560. A continuing guaranty may be revoked at any 
time by the guarantor, in respect to future transactions, unless 
there is a continuing consideration as to such transactions which 


he does not renounce. 


ARTICLE VI. 


EXONERATION OF GUARANTORS. 


Section 1551. What dealings with debtor exonerate guarantor, 
1552. Void promises. 
1553. Rescission of alteration. æ 
1554. Part performance. : 
1555. Delay of creditor does not discharge guaranior. 
1556. Guarantor indemnified by the debtor, not exon: 

erated. 

1557. Discharge of principal by act of law does-not dis- 


charge guarantor. 


Sec. 1551. A guarantor is exonerated, except so far as he 
may be indemnified by the principal, if by any act of the cred- 
itor, without the consent of the guarantor, the original obliga- 
tion of the principal is altered in any respect, or the remedies 
or rights of the creditor against the principal, in respect there- 
to, in any way impaired or suspended. | 

Sec. 1552. A promise by a creditor, which for any cause -is 
yoid, or voidable by him at his option, does not alter 
the obligation or suspend or impair the remedy, within the 
meaning of the last section. 


Sec. 1553. The rescission of an agreement altering the orig- 
inal obligation of a debtor, or impairing the remedy of a credi- 
tor, does not restore the liability of a guarantor who has been 
exonerated by such agreement. 

Sec. 1554. The acceptance, by a ereditor, of any thing in 
partial satisfaction of an obligation, reduces the obligation 
of a guarantor thereof, in the same measure as that of the prin- 
cipal, but does not otherwise affect it. 


* 
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Sec. 1555. Mere delay on the part of a creditor to proceed Delay of 


creditor does 


against the principal, or to enforce any other remedy, does not nt discharao 


guarantor, 
exonerate a guarantor. 


Sec. 1556. A guarantor, who has been indemnified -by the Guaranter 


indemmitied by 


principal, is liable to the creditor to the extent of the indemnity, Qoneratea. 


notwithstanding that the creditor, without the assent of the 
guarantor, may have modified the contract or released the 
principal. i 


. ; Discharge of 
Sec. 1557. A guarantor is not exonerated by the discharge ancien os ase 


of his principal by operation of law, without the intervention or of (#7 does 


nut diseharge 


omission of the creditor. guarantors 


CHAPTER II. 


SURETYSHIP. 


Articyte I. Who are sureties. 
II. Liability of sureties, 
III. Rights of sureties, 
IV. Rights of creditors. 
V. Letter of credit. 


j 


ARTICLE E, 


e aumie AMEE UREA EE KE MT 


WHO ARE SURETIES. l 5 


' Sgerron 1558. Sirain, what. 
1559. Apparent principal may show that he is surety. 


Sec. 1558. A surety is one who, at the request of another, Surety, what. 
and for the purpose of securing tv him a benefit, becomes re- 
sponsible for the performance by the latter of some act in fa- 
vor of a third person, or hypothecates property as security - 
therefor. 


Sec. 1559. One who appears to be a principal, whether by Apparent say 
the terms of a written instrument, or otherwise, may show that kemer: © 
he is in fact a surety, except aś against persons who have acted 


is suretye 
on the faith of his apparent character of principal. 
18* 
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Limit of 
SureLy's 
obiizdtiva, 


Rules of 
jiut.rpretation. 


Judgment 
avainst surety 
does not alter 
the relation. 


Surety exone- 
rated by per- 
formance or 
Gffer of per- 
formance. 


Surety dis- 

ch ged by 
certain acts of 
the creédicor. 
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ARTICLE II. 


LIABILITY OF SURETIES. 


Section 1560. 
1561. 
1562. 
1563. 


Limit of surety’s obligation. 

Rules of interpretation. 

Judgment against surety does not alter the relation. 

Surety exonerated by performance or offer of per- 
formance. 


1564, Surety discharged by certain acts of the creditor. 


Sec. 1560. A surety cannot be held beyond the express 
terms of his contract, and if such contract prescribes a penalty 
for its breach, he cannot in any case be liable for more than 
the penalty. 


Sec. 1561. In interpreting the terms of a contract of surety. 
ship, the same rules are to be observed as in-the case of other 
contracts. 


Sec. 1562. Notwithstanding the recovery of judgment by a 
creditor against a surety, the latter still occupies the relation of 


surety. 


Sec. 1563. Performance of the principal obligation, or an 
offer of such performance, duly made, whether by the principal 
or by another person, exonerates a surety. 


Sec. 1564. A surety is exonerated: 
1. In like manner witha guarantor ; 


2. To the extent to which he is prejudiced by any act of the 
creditor which would naturally prove injurious to the remedies of 
the surety or inconsistent with his rights, or which lessens his 
security ; or, 


8. To the extent to which he is prejudiced by an omission of 
the creditor to do anything, when required by the surety, which 
itis his duty to do. 
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ARTICLE III. 


RIGHTS OF SURETIES, 
Section 1565, Surety has rights of guarantor. 

1566. Surety may require the creditor to proceed against 
the principal. 

1567. Surety may compel principal to perform obligation, 
when due. 

1568, A principal bound to reimburse his surety. 

1569. The surety acquires the right of the creditor. 

1570. Surety entitled to benefit of securities held by cred- 
itor, 

1571. The property of principal to be taken first. 


Sec. 1565. A surety has allthe rights of a guarantor, wheth- Surety has 


er he becomes personally responsible or not. guarantor. 


Sec. 1566. A surety may require his creditor to proceed Surety may 
Y equire the 


titor t 
against the principal, or to pursue any other remedy in his power creditor to 


proceed against 


which the-surety cannot himself pursue, and which would lighten te principal, 
his burden; andif in such case the creditor neglects to do so, 
the surety is exonerated to the extent to which he is thereby 


prejudiced. 


Sec. 1567. A surety may compel his principal to perform Sects may 


compel prin- 
the obligation when due. cpa: to 


perform ohi.ga~ 


tion when due. 
Sec. 1568. If a surety satisfies the principal obligation, or A principai 

bound to rem- 
any part thereof, whether with or without legal proceedings, tarse bis 

surety. 
the principal is bound to reimburse what he has disbursed, in- 
cluding necessary costs and expenses; but the surety has no 
claim for reimbursement against other persons, though they may 
have been benefitted by his act, except as prescribed by the 
next section. 


a 


Sec. 1569. A surety, upon satisfying the obligation of the me surety 
acquires the 
principal, is entitled to enforce every remedy which the creditor right of the: 
. ` . . . Creaivor. 
then has against the principal, to the extent of reimbursing 
what he has expended; and also to require all his co-sureties to 
contribute thereto, without regard to the order of time in which 


they became such. 
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Surety entitled 
to benefit of 
arcurities held 
by creditor, 


The property 
ef principal 
to De taken frst. 


Orediter enti~ 
tled to benefit 
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held by surety. 
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Sec. 1570. A surety is entitled to the benefit of every secu- - 
rity for the performance of the principal obligation, held by the 
creditor, or by a co-surety, at the time of entering into the con- 
tract of suretyship, or acquired by him afterwards, whether the 
surety was aware of the security or not. : 


Sec. 1571.. Whenever property of a surety is hypothecated 
with the property of the principal, the surety is entitled to have 
the property of the principal first applied to the discharge of 
the obligation. 


| 
l 


=- ARTICLE. IV. 


RIGHTS OF CREDITORS. 


< SecTION 1572. Creditor entitled to benefit of securities held by 
surety, 


Sec. 1572. A creditor is entitled to the benefit of every- 
thing which a surety has received from the debtor by way of 
security for the performance of the obligation ; and may, upon 
the maturity of the obligation, compel the application of such 
security to its satisfaction. 


ARTICLE Y. 


LETTER OF CREDIT, 


Section 1573. Letter of credit, what. 
1574. How addressed. 
1575. Liability of the writer. 
1576. Letter of credit either general or special. 
1577, Nature of general letter of credit, 
1578, Extent of general letter of credit. 
1579, A letter of credit may be a continuing guaranty. 
1580. When notice to the writer necessary, 
1581. The credit given must agree with the terms of the 
letter. 


ae OEE e 


peer BM Mime pat wp ae een 


ee yore ere 


Ka 


ter E R T et 


CIVIL CODE. - 283 


Sec. 1573. A letter of credit isa written instrument, ad- Letter ot 
dressed by one person to another, requesting the latter to give 


credit to the person in whose favor it is drawn. 


Sec. 1574. A letter of credit may be addressed to several now-adaressed. 
persons in succession. l 
Sec. 1575. The writer of a letter of credit is, upon the de~ Liability of 
fault of the debtor, liable to those who gave credit in compli- 
ance with its terms. 


Sec. 1576. A letter of credit is either general or special. Letter of credit 


either general 
When the request for credit, in a letter, is addressed to specified °F special, 


persons by name or description, the letter is special. All oth- 
er letters of credit are general. 


Sec. 1577. A general létter of credit gives any person to Nature of gen- 
. . . . . era u 
whom it may be shown, authority to comply with its request, credit. 


and by his so doing it becomes,as to him, of the same effect as 
if addressed to him by name. 


Sec. 1578. Several persons may successively give credit Extent of 
general leiter 
upon a general letter. of credit. 


Sec. 1579. Ifthe parties to a letter of credit appear by its A ictter of 
credit may bea 


terms to contemplate a course of future dealing between the continuing 
parties, it is not exhausted by giving a credit, even to the 

amount limited by the letter, which is subsequently reduced or 
satisfied by payments made by the debtor; but is to be deemed 

2 continuing guaranty. 


kaai 


Sec. 1580. The writer of a letter of credit is liable for credit When notice 
. . o the writer 
given upon it without notice to him, unless its terms express or necessair. 


imply the necessity of giving notice. 


Sec. 1581. If a letter of credit prescribes the persons by tne creait 
P . . œ . given must 
whom, or the mode in which, the credit is to be given, or the agree with the 
terms o a 


term of credit, or limits the amount thereof, the writer is pot itter. 
bound except for transactions which, in these respects, conform 

. . e 
strictly tò the terms of the letter, 
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TITLE XIY. 


LIEN, 


CHAPTER I. Liens in general. 
il. Mortgage, 
Til. Pledge, 
LV. Bottomry. 
V, Respondentia, 
\ YI. Other hens. 


VII. Stoppage in transit. 


CHAPTER I. 
LIENS IN GENERAL. 


ARTICLE I. Definition of liens. 
IL. Creation of liens.! 
TIL. Effect of hens. 
LV. Priority of liens. 
V. Redemption from lens, 
Yi. Extinction of liens. 


ARTICLE 1 
DEFINITION OF LIENS. 


582, Tien, what. 

1583. Liens, general or special. 

1594. General len, what. 

1585. Special lien, what, 

1586. Contracts subject to provisions of this ehapter. 


Sec. 1582. A lien is a charge imposed upon specific pro- 


Lien, what, 
perty, by which itis made security for the performance of an 


act 


Liens general Sec. 1583. Liens are either general or special. 


ppeelat, 
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CAN 


Sec. 1584. A general lien is one which the holder thereof is @ norat oo 
entitled to enforce as a security for the performance of all the 
obligations, or all of a particular class of obligations, which exist 
in his favor against the owner of the property. 


Sec. 1585. A special lien is one which the holder thereof Sree xes, 
can enforce only as security for the performance of a particular 
act or obligation, and of such obligations as may be incidental 
thereto. 


s 


Pat x m # a í s ' 4 f} 
Sec. 1586. Contracts of mortgage, pledge, bottomry or re- Ceas 


Sujjecet te 


spondentia, are subject to all the provisions of this chapter, 9 -prviat- f 


this char ot... 


ARTICLE II. 
REATION OF LIENS. 


Secrron 1587. Lien, how created. 
1588, No len for claim not due. 
1589. Lien on future interest. - 
1590. Lien may be created by contract, 


Sec. 1587. A lien is created: Ten ios 
à ereat 
1. By contract ofthe parties; or, 
2. By operation of law. - 
See. 1588. No lien arises by mere operation of law until the Ne sfr 
Chills ho:n Ge 


time at which the act to be secured thereby ought to be per~ 
formed. 


Sec. 1589. An agreement may be made to create a lien upon Lieman f are 
property not yet acquired by the party agreeing to give the ca 
lien, or not yet in existence. In such case the lien agreed for 
attaches from the time when the party agrecing to give it acy 
quires. an interest in the thing, to the extent of such interest. 

Sec. 1590. A lien may be created by contract, to take im- 
mediate effect, as security for the performance cf obligations 
not then in existence. : 
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ARTICLE III. 
EFFECT OF LIENS. 


STA 1591. 


2, Certain contracts, void. 


Lien, or contract for lien, transfers no title. 

3. Creation of lien does not imply personal obligation. 

. Extent of lien. 

. Existence of lien does not affect the right of creditor. | 


. Holder of lien not entitled to compensation. 


Sec. 1591. Notwithstanding an agreement to the con- 
trary, a lien or a contract for a lien transfers no title to the 
property subject to the lien. 

Sec. 1592. All contracts for the forfeiture of property sub- 
ject to a lien, im satisfaction of the obligation secured thereby, 
and all contracts in restraint of the right of redemption from a 
lien, are void, except in the case specified in section 945. 


g 


Sec. 1595. The creation of a lien does not of itself imply 
that any person is bound to perform the act for which the lien 
is a security, 


v 


Sec. 1504. The existence ofa lien upon property does not 
self entitle the person, in whose favor it exists, to a lien 
upon A same property for the performance of any ether obi 


gation than that which the lien originally secured. 


A 


Sec. 1595. The existence of a lien, as security for the per» 
formance of an obligation, does not affect the right of the cred- 
itor to enforce the oLligation without regard to the lien. 


Sec. 1596. One who holds property by virtue of a lien there- 
on, is not entitled to compensation from the owner thereof for 
any trouble or expense which he incurs respecting it, except to - 


the same extent as a borrower, under sections 956 and 957. 
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ARTICLE IY, 
PRIORITY OF LIENS. 


Section 1597. Priority of liens, 
1598. Priority of mortgage for price. 
1599. Order of resort to different funds. 


Sec. 1597. Other things being equal, different liens upon 
the same property have priority according to the time of their 
creation, except in cases of bottomry and respondentia. 


Sec. 1598. A mortgage given for the price of real property, 
at the time of its conveyance, has priority over all other liens 
created against the purchaser. 


Sec. 1599. Where one has alien upon several things, and 
other persons have subordinate liens upon, or interests in, some 
but not all of the same things, the person having the prior lien, 
if he can do so without risk of loss to himself, or of injustice to 
other persons, must resort to the property in the following or- 
der, on the demand of any party interested: 


First. To the things upon which he has an exclusive lien; 


Second. To the things which are subject to the fewest sub~ 
ordinate liens ; l 


Third. In like manner inversely to the number of subordi- 
nate liens upon the same thing; and, > 


Fourth. When several things are within one of the forego~ 


ing classes, and subject to the same number of liens, resort 
must be had: 


1. To the things which have not been transferred since the 
prior lien was created. 


2. To the things which have been so transferred without a 
valuable consideration ; and, 


8. To the things which have been so transferred for a vaiu- 
able consideration. ` 
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7 ARTICLE V. 


á 


REDEMPTION FROM LIEN, 


Section 1600. Right to redeem. 
1601. Rights of inferior lienor. 
1602. Redemption from lien, how made. 


Right to redeem Sec, 1600. Every person, having an interest in property 
subject to a lien, has a right to. redeem it from the lien, at any 
time after the claim is due, and before his right of reuem prion 
is foreclosed. 

ie a Sec. 1601. One who has a lien, inferior to another upon the 

same property, has a right: 

1. To redeem the property in the same manner as its owner 
micht, from the superior hen; and, 

2. To be subrogated to ali the benefits of the superior hen, 
when necessary for the protection of his interests, upon satis- 


fying the claim secured thereby. 


Redemption 2 2 : 3 $ 3 : 
a ae a Sec. 1602. Redemption from a lien is made hy, performing, 
ee or offering to perform, the act for the performance of which it 


isa security, and paying, or offering to pay, the damages, if 
any, to which the holder of the lien is entitled for delay. 


ARTICLE VIL 
EXTINCTION OF LIENS. 


Section 1603, Lien deemed accessory to the act whose perfor- 
mance it secures. : 
1604. Extinction by sale or conversion. 
. Lien not extinguished by lapse of time under stat- 
ute of limitations. 
1606. Apportionment of len. 
1607. When restoration extinguishes hen. 


h 


p= 
or 
co 
or 


Lien deemed i “5 2 
sendin es Sec. 1608. A lien is to be deemed accessory to the act for 


the act where the performance of which it is a security, whether any person 


performance 
mourn is bound for such performance or not, and is extinguishable in 


like manner with any other accessory obligation. 
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Sec. 1604. The sale of any property on which there is a Extinction by 
lien, in satisfaction of the claim secured thereby, or, in case of cvversien. 
personal property, its wrongful conversion by the person hold- 
ing the lien, extinguishes the lien thereon. 


Sec. 1605. A lien is not extinguished by the mere lapse of Lien, not 


extinguished 


the time within which, under the provisions of the Copz or by lapse of 


time under 
statute of 


CIVIL PROCEDURE, an action can be brought upon the princi- jinitations. 
pal obligation. 
Sec. 1606. The partial performance of an act secured by a Apportionment 


lien does not extinguish the lien upon any part of the property _ 
subject thereto, even if it is divisible. 

Sec. 1607. The voluntary yestoration of property to its When restora- 
owner, by the holder of a lien thereon, dependent upon posses- ®™S?es Hen, 
sion, extinguishes the lien, as to such property, unless other- 
wise agreed by the parties; and extinguishes it, notwithstand- 
ing any such agreement, as to creditors of the owner, and per- 
sons acquiring a title to the property, or a lien thereon, in good 
faith, and for a good consideration ; unless such restoration is ` 
made to the owner as a mere employce of the holder of the lien, 


or for a merely transient purpose. - 


CHAPTER II. 


MORTGAGE. 


ARTICLE I, Mortgage in general. 
II. Mortgage of real property. 
III. Mortgage of personal property. 


= 


ARTICLE I. 


MORTGAGE IN GENERAL. 


Section 1608. Mortgage, what. 
1609. Lien of a mortgage, when special. 
1610, Transfer of interest, when deemed a mortgage. 
1611. Provisions of this chapter do not affect bottomry 
or respondentia. ` 
1612. Transfer made subject to defeasance, may be proved. 
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Section 1618. What interests may be mortgaged. 
1614. Property adversely held may be mortgaged. 
1615. Power of sale, 
1616. Power of sale, how executed. 
1617. On what a lien. 
1618. Against whom a mortgage is a lien. 
1619, Mortgage of thing held adversely. 
1620. Mortgage does not entitle mortgageė to possession. 
1621, Foreclosure. 


1622, Waste. 

Sec. 1608. Mortgage is a contract, by which specific prop- 
erty is hypothecated for the performance of an act, without 
the necessity of a change of possession. 

Sec. 1609. The lien of a mortgage is special, unless ‘other- 
wise expressly agreed, and is independent of possession. 

Sec. 1610. Every transfer of an interest in property, made 
only as a security for the performance of another act, js to be 
deemed a mortgage, except when, in the case of personal prop- 
erty, it ıs accompanied by an actual change of possession, in 
which case it is to be deemed a pledge. 

Sec. 1611. Contracts of bottomry or respondentia, although 
in the nature of mortgages, are not affected by any of the pro- 
visions of this chapter. 

Sec. 1612. The fact that a transfer was made subject to de- 
feasance on acondition, may, for the purpose of showing such 
tranzfer to be a mortgage, be proved, except as against a sub- 
sequent purchaser or incumbrancer, for value and without no- 
tice, though the fact does not appear by the terms of the in- 
Strument. l 

Sec. 1613. Any interest in property, which is capable of 
being transferred, may be mortgaged: 

Sec. 1614. A mortgage may be created upon property held 
adversely to the mortgagor. 

Sec. 1615. A power of sale may be conferred by a mort: 
gage upon the mortgagee or any other person, to be exercised 
after a breach of the obligation for which the mortgage is a se 
curity. 

Sec. 1616. A power of sale under a mortgage is a trust, ant 
can be executed only in the manner prescribed by the Cope oF 
CivIL PROCEDURE, or by statute. | 
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Sec. 1617. A mortgage isa lien upon everything that would 
pass by a grant of the property, and upon nothing more. 

Sec. 1618. A mortgage isa lien upon the property morts 
gaged, in the hands of every one claiming under the mortgagor 
subsequently to its execution, except purchasers or incumbran- 
cers in good faith, without notice and for value, and except as 
otherwise provided by article III of this chapter. 


Sec. 1619.°A mortgage of property held adversely to the 
mortgagor takes effect from the time at which he, or one claim- 
ing under him, obtains possession of the property; but has 
precedence over every lien upon the mortgagor’s interest in 
the property, created subsequently to the recording of the 
mortgage. 

Sec. 1620. A mortgage does not entitle the mortgagee to 
the possession of the property, but after the execution of the 
mortgage the mortgagor may agree to such change of possess- 
ion upon a new consideration. 


Sec. 1621. A mortgagee may foreclose the right of redemp- 
tion of the mortgagor, in the manner prescribed by the CODE 
OF CIVIL PROCEDURE, or by statute. 


Sec. 1622. No person whose interest is subject to the lien 
f a mortgage may do any act which will substantially impair 
he mortgagee’s security. 


ARTICLE IL 


MORTGAGE OF REAL PROPERTY. 


Section 1623. Mortgage, how created. 
1624. Mortgage not a personal obligation, 
1625. Mortgages on lands inherited or devised, by whom 
to be paid, P 
1626. Mortgage how recorded. 
627. Effect of record. 
528, What must be recorded as a mortgage. 
629. Recording assignment. 
130. Discharge of records, &¢c., of mértgage 
331. Certificate, how to be recorded. 
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Sec. 1623. A mortgage of real property can be created, re- 
newed or extended, only by writing, under seal, with the for- 
malities required inthe case of a grant of real property. 

Sec. 1624. A mortgage of real property docs not bind the 
mortgagor personally to perform the act for the performance 
of which it isa security, unless there is.an express covenant 
therein to that effect. 


Sec. 1625. When real property, ibe to » mortgage, pass- 
es by succession or will, the successor or devisee must satisfy 
the mortgage out of his own property; without resorting to the 
executor or administrator of-the mortgagor, unless there is an 
express direction in the will of the mortgagor, that the mort- 
gage shall be otherwise paid. 

Sec. 1626. Mortgages of:real property-may be recorded in 
like manner with grants thereof, except that they must be re- 
corded in books kept for mortgages exclusively. 

Sec. 1627. The record of a mortgage, duly made, operates 
as notize to all subsequent purchasers and incumbraneers. 

Sec. 1628. Every grant of real property, or of any estate 
therein, which appears, by any other writing, to be intended.as 
a mortgage within the meaning of chapter I of this Title, must 
be recorded as a mortgage ; and if such grant and other wri- 
ting explanatory of its true character,ane not recorded together, 
at the same time and place, the grantee can derive no benefit 
from such record. 


Sec. 1629. An assignment of a mortgage may be recorded 
in like manner with a mortgage, and such record operates as 
notice to all persons subsequently deriving title to the mort- 
gage from the assignor. 


Sec. 1630. A recorded mortgage must be discharged upon 
the record, by the officer having custody thereof, on the pre- 
sentation to him of a certificate signed by the mortgagee, his 
personal representatives or assigns, acknowledged, or proved 
and certified, as prescribed by the chapter on RECORDING 
TRANSFERS, stating that the mortgage has been paid, or other- 
wise satisfied and discharged. 


Sec. 1631. A certificate of the discharge of a mortgage, and 
the proof or acknowledgment thereof, must be recorded at 


- 
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length; and a reference made in the record, to the book and 
page where the mortgage is recorded, and in the minute of the 
discharge made upon the record of the mortgage, to the book 
and page where the discharge is recorded. f 


ARTICLE II. 


MORTGAGE OF PERSONAL PROPERTY. 


Section 1632, To be in writing. 

1633. Foreclosure. 

1634. Mortgage must be filed, 

1635. Effect of filing. 

1636, How filed. 

1637. Mortgage valid only in respect to things as to which 
it is filed. 

1638. Renewal of filing. 

1639, 1640. Duty of officers. 

1641. Where mortgages ou vessels must be filed. 

1642. Duty ofauditor upon filing. l 

1643. Certain errors to be disregarded. 

1644. Negligence of officer. 

1645. Copy, &c., when evidence. 

1646. To what-mortgages this article does not apply. 


Sec. 1632. A mortgage of personal property can be created, to be in writing 
renewed, or-extended, only by a writing subscribed by the mort- 
gagor. l 

Sec. 1633. A mortgagee of personal property, when the debt Foreclosures 
for which it is given is due, may foreclose the mortgagor’s right 
of redemption by a sale of the property, made in the manner 
and upon the notice prescribed by the Title on PLEDGE, or by 
proceedings under the CoDE oF CIVIL PROCEDURE. 


Sec. 1634. A mortgage of personal property is void as Mortgage must 
against creditors of the mortgagor, and subsequent purchasers 
and incumbrancers of the property in good faith and for value, 
unless it is filed as hereafter prescribed. 


Sec. 1635. The filing of a mortgage of personal property, in Effect of ating. 
conformity to the provisions of this article, operates as notice 
thereof to all subsequent purchasers and intcumbrancers. 


294 


How filed. 


Mai igaze valid 
ou.y in respect 
& things us 
te hien t 

is Ved. 


Renewal of 
ting., 


Duty of officers 


rd, 


Where mort- 
gages upen 
vessels must 
be filed. 


“CIVIT CODE. 


Sec. 1636. A mortgage of personal property is duly filed by 
depositing the original, or an authenticated copy thereof, in the 
office of the register of deeds of the county where the property 
mortgaged is at such time situated. 


See. 1637. A single mortgage of personal property situated 
in more than one county, must be filed, or an authenticated 
copy thereof, in each county where any of such property is 
situated. And the mortgage is only valid in respect to the 
property as to which it is duly filed as herein provided. 


Sec. 1638. A mortgage of personal property ceases to be 
valid, as against creditors of the mortgagor, and subsequent 
purchasers or incumbrancers in good faith, after the expiration 
of two years from the filing thereof, unless, within thirty days 
next preceding the expiration of such term, a copy of the mort- 
gage, and a statement of the amount of existing debt for which 
the mortgagee claims a licn, subscribed by him, are filed anew 
in the office of register of deeds, in the county in which the 
mortgagor then resides, or, if he does not then reside in the 
Territory, in the same office in which the mortgage was origin- 


ally filed. 


Sec. 1639. The officer mentioned in the last section must re- 
ceive and file all such instruments as are offered to him under 
this article, and must keep the same in Aim [his] office for the 


public. 


Sec. 1640. Every officer with whom an instrument is filed, 
pursuant to this chapter, must indorse a number upon the same 
in regular order, together with the time of receiving the same, 
and must enter the name of every party thereto in a book kept 
for the purpose, alphabetically, placing mortgagors and mort- 
gagees under aseparate head, and stating in separate columns, 
opposite each name, the number indorsed on theinstrument, the 
date thereof and of the filing, the amount secured thereby, and 
the time at which it is due. 


Sec. 1641. A mortgage ofa canal boat, steam tug, screw, or 
other craft, intended for navigating canals, must be filed in the 
office of the register of deeds, of the county in which such boat, 
tug, screw, or other craft is at the time the mortgage is given. 
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Sec. 1642. The register of deeds must cause every mortgage ! 
filed with him pursuant to the last section, upon receipt thereof, 
to be respectively numbered, the time of receiving the same to 
be indorsed thereon, and the substance thereof to be entered in 
a book provided for that purpose, entering alphabetically the 
names of all the parties to such instrument, with the number 
indorsed thereon opposite to each name; which entry shall be 
repeated in the index alphabetically under the name of every 
party thereto, also indexing the name of each boat mortgaged, 
with the number of the mortgage opposite to each. 


Sec. 1643. A mortgageis not to be deemed defectively filed, 
by reason of any errorsin the copy filed, which do not tend to 
mislead a party interested to his prejudice. 

Sec. 1644. The negligence of the officer with whom a mort- 
gage is filed cannot prejudice the rights of the mortgagee. _ 


Sec. 1645. A copy of any instrumentrequired to be filed un- 
der this article, when certified by the officer with whom it is 
filed, or his deputy, is presumptive evidenee of such filing, in 
the manner and at the time stated in the official indorsement on 
such instrument. The original indorsement is also evidence to 
the same extent only. 


Sec. 1646. Sections 1634 to 1645 inclusive, do not sity to 
any mortgage of a vessel, fitted for navigation, other than the 
kind mentioned in section 1641, which is required by law to be 
filed or recorded in any other manner. © 


CHAPTER III. 


PLEDGE. 


Section 1647. Pledge, what. 
1648. When contract is to be deemed a pledge, 
1649. Delivery essential to validity of pledge. 
1650. Increase of thing. 
1651. Lienor may pledge property to extent of his lien. 
1652, Real owner cannot defeat pledge of property trans- 
- ferred to apparent owner for purposes of pledge. 
1653. Pledge lender, what, 
1654. Pleageholder, what. 
i 19* 


e 
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Section 1655. When pledge lender may withdraw property pledged. 
1656. Obligations of pledgeholder. 
1657. Pledgeholder must enforce rights of pledgee. 
1658. Obligation of pledgee and pledgeholder, for reward. 
1659. Gratuitous pledgeholder. 
1660. Debtor’s misrepresentation of value of pledge. 
1661. When pledgee may sell. 
1662. When pledgee must demand performance. 
1663. Notice of sale to pledgor. 
1664. Waiver of notice of sale. 
1665. Waiver of demand. 
1666. Sale must be by auction. 
1607. Pledgee’s sale of securities. 
1668. Sale on the demand-of the pledgor. 
1669, 1670. Surplus to be paid to pledgor. 
1671. Pledgee’s purchase of property pledged. 
1672. Pledgee may foreclose right of redemption, 


Ficdge, what. Sec. 1647. Pledge is a deposit of personal property by way 
of security for the performance of another act. 


When contract Sec. 1648. Every contract by which the possession of per~ 
is t> be deemed 


a plage. sonal property is'transferred, as a security only, is to be deemed 
a pledge. 

Duitvery essen- Sec. 1649. The lien of a. pledge is dependent on possession, 

SESE: and no pledge is valid until the property pledged is delivered to 


the pledgee, or-to a plecgeholder, as hereafter prescribed. 
Increase of Sec. 1650. The increase of property pledged is :pledged with 


thing. 

the property. 
Lienor m: 5 j gei 
enor ma ay med. LOol. One who has a lien upon property may pledge ‘it 


ta extent of y ` 7 
oo to the extent of his lien. 


Real owner Sec. 1652. One who has allowed another to assume the ap- 
cannot defeat $ : 
pledge of parent ownership of praperty for the purpose of making any 


property trans- 


ferred to appa- transfer of it, cannot set up his own title, to defeat a pledge of 
rent owner for : 
Mids, the property, made by the other, to a pledgee who received the 
property in good faith, and for value. 
Pledge lender, Sec. 1653. Property may be pledged as-security for the ob- 
Ww e e a . . 
= ligation of another person than the owner, and in so doing the 
owner has all the rights of a pledgor for himself, except as 


. hereinafter stated.. 
T EERME Sec. 1654. A pledgor and pledgee may agree upon a third 


what, 
person with whom to deposit the property pledged ; who, if he 
accepts the deposit, is called a pledgeholder. 
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Sec. 1655. .One who pledges property as security for the ob+ When pied‘o 


der may 
ligation of another, cannot withdraw the property pledged vale 
otherwise than as a pledgor for himself might; and, if he re- "®” 
ceives from the debtor a consideration for the pledge, he can~ 


not withdraw it without his consent. - 


Sec. 1656. A pledgeholder for reward cannot exonérate ovtigations ot 
himself from his undertaking ; ; and a gratuitous pledgeholder oe 
can do so only by giving reasonable notice to the pledgor and 
pledgee to appoint a new pledgeholder, and, in case of their 
failure to agree, by depositing the property pledged with some 
impartial person, who will then be entitled toa reasonable 
compensation for his care of the same. 


Sec. 1657. A pledgeholder must enforce all the rights of Pledgeholder 


must enforce 
the pledgee, unless authorized by him to waive them. rights of 
pledgee. 
. Sec. 1658. A pledgee, or a pledgeholder for reward, as= Obligation ot 
eagee 
sumes the duties and liabilities of a depositary for reward. P edgeholder 
fur reward, 
Sec. 1659. A gratuitous pledgeholder assumes the duties eratuitous 
and liabilities of a gratuitous depositary. pledgeholder, 


Sec. 1660. Where a debtor has obtained credit, or an ex- peptors 
tension of time, by a fraudulent misrepresentation of the value Mon atvalue 
of property pledged ‘by or for him, the creditor may demand a OF PI 
farther pledge to correspond with the value represented; and 
in default thereof may recover his debt immediately, though it 
be not actually due. - 


Sec. 1661. When performance of the act for which a pledge wnenpledgee 
is given is due, in whole or in part, the pledgee-may collect moves 
what is due to him by a sale of property pledged, subject to 
the rules and exceptions hereinafter prescribed. 


Sec. 1662. Before property pledged may be sold, and after When pledges 


performance of the act for which it is security is due, the Performance. 


pledgee must demand performance thereof from the debtor. 
Sec. 1663. A pledgee must give actual notice to the pledgor Notice of sale 
to the pledgor. 
of the time and place at which the property pledged will be - 
sold, at such a reasonable time before the sale, as will enable 
the pledgor to attend. 


Sec. 1664. Notice of sale may be waived by a pledgor at waiver of 


notice of sale, 
any time; butis not waived by a mere waiver of demand of ™ 
performance. i 
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Sec. 1665. A debtor or pledgor waives a demand of per- 
formance as a condition precedent to a sale of the property 
pledged, by a positive refusal to perform, after performance is 
due, but cannot waiye it in any other manner except by con- 
tract. 


Sec. 1666. The sale, by a pledgee, of property pledged, 
must be made by public auction, in the manner and upon the 
notice to the public usual at the place of sale, in respect to auc 
tion sales of similar property ; and must be for the highest ob- 
tainable price. 


Sec. 1667. A pledgee cannot sell any evidence of debt 
pledged to him, except the obligations of governments, states, 
or corporations ; but he may collect the same when due. 


Sec. 1668. Whenever property pledged can be sold fora 
price sufficient to satisfy the claim of the pledgee, the pledgor 
may require it to be sold, and its proceeds to be applied to 
such satisfaction, when due. 


Sec. 1669. After a pledgee has lawfully sold property 
pledged, or otherwise collected its proceeds, he may deduct 
therefrom the amount due under the principal obligation, and 
the necessary expenses of sale and collection, and must pay the 
surplus to the pledgor, on demand. 


Sec. 1670. When property pledged is scld before the claim 
of the pledgee is due, he may retain out of the proceeds all 
that can possibly become due under his claim, until it becomes 
due; with the proper rebate of interest. 


Sec. 1671. A pledgee, or pledgeholder, cannot purchase the 
property pledged except by direct dealing with the pledgor. 


Sec. 1672. Instead of selling property pledged, as herein- 
before provided, a pledgee may foreclose the right of redemp- 
tion by a judicial sale under the direction of a competent court; 
and in that case may be authorized by the court to purchase 
at the sale. 
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CHAPTER I\. 
BOTTOMRY. 


Section 1673. Bottomry, what. i i 
1674. Owner of ship may hypothecate. 
1675, 1676. When master may 'ħypothecate shipt 
1677. When master may hypothecate freight money, 
1678. Rate of interest. 
- 1679. Rights of lender when no necessity for bottomry 
existed. 
1680. Stipulation for personal liability, void. 
1681. When money loaned is to be repaid. 
1682, When bottomry loan becomes due. 
1683. Bottomry hen, how lost. 
1684. Preference of bottomry lien over other liens. 
1685, Priority of bottomry liens, 


Sec. 1678. Bottomry is a contract by which a ship or its Bottomry. what. 
freightage is hypothecated as security for a loan, whieh is to 
be repaid only in case the ship survives a particular risk, voy- 
age, or period. | 


Sec. 1674. The owner of a ship may hypothecate it or its O™ner of ship 
: ; may hypoth- 
freightage, upon bottomry, for any lawful purpose, and at any esete- 


time and place. 


Sec. 1675. The master of a ship may hypothecate it upon When master 
š 7 7 nay hypoth- 
bottomry, only for the purpose of procuring repairs or supplies ecate ship. 
which are necessary for accomplishing the objects of the voy- 


age, or for securing the safety ‘of the ship. 


Sec. 1676. The master of a ship can hypothecate it upon ta. 
bottomry, only when he cannot otherwise relieve the necessi- 
ties of the ship, and is unable to reach adequate funds of the 
owner, or to obtain any upon the personal credit of the owner, 
and when previous communication with him is precluded by the 
urgent necessity of the case. 
Sec. 1677. The master ofa ship may hypothecate freight~ ae aaa 
| age upon bottomry, under the same circumstances as those cate Rt 
> Which authorize an hypothecation of the ship by him. 
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See. 1678. Upon a contract of bottomry, the parties may 
lawfully stipulate for a rate of interest higher than that allowed 
by the law upon other contracts. But a competent court may 
reduce the rate stipulated whenit appears unjustifiable and 
exorbitant. 


Sec. 1679. A lender upon a contract of bottomry, made by 
the master of a ship as such, may erforce the contract, though 
the circumstances necessary to authorize the master to hypoth- 
ecate the ship did not in fact exist, if, after due diligence and 
inquiry, the lender had reasonable grounds to believe, and did 
in good faith believe, in the existence of such circumstances. 


See. 1680. A stipulation, in a contract of bottomry, imposing 
any liability for the loan independent of the maritime risks, is 
void. 


Sec. 1681. In case of a total loss of the thing hypotheeated, 
from a risk to which the loan was subject, the lender upon bot- 
tomry can recover nothing; in case of a partial loss, he can re- 
cover only to the extent of the net value to. the owner of the 
part saved. 


Sec. 1682. Unless it is otherwise expressly agreed, a bot- 
tomry loan becomes due immediately upon the termination of 
the risk, although a term of credit is specified in the contract. 


Sec. 1683. A bottomry lien is independent of possession, and 
is lost by omission to enforce it within a reasonable time. 


Sec. 1684. A bottomry lien, if created out of a real or ap- 
parent necessity, in good faith, is preferred to every other lien 
or claim upon the same thing, excepting only a lien for seamen’s 
wages, a subsequent lien of materialmen for supplies or repairs, 
indispensable to the safety of the ship, and a subsequent lien for 
salvage. 


Sec. 1685. Of two or more bottomry liens on the same sub< 


ject, the latter in date has preference, if created out of neces- 


sity. 
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CHAPTER V. 


RESPONDENTIA. 


Section 1686. Respondentia, what. 
1687. Respondentia by owner. 
1688. Respondentia by master. 
1689. Rate of interest. 
1690. Obligations of ship owner. 


Sec. 1686. Respondentia is a contract by which a cargo, or Respo: dentia, 
some part thereof, is hypothecated as security for a loan, the “ 
repayment of which is dependent on maratime risk. ` 


Sec. 1687. The owner of cargo may hypothecatcit upon re- He 
spondentia, at any time and place, and for any lawful purpose. 


Sec. 1638. The master of a ship may hypothecate its cargo Respondentia 
upon respondentia, only in a case in which he would be author- 
ized to hypothecate the ship and freightage, but is unable to bor- 
row. sufficient money thereon for repairs or supplies which are 
necessary for the successful accomplishment of the voyage; and 
he cannot do so, even in such case, if there is no reasonable 


prospect of benefiting the cargo thereby. 

Sec. 1689. The provisions of sections 1678 to 1685 apply ®ve of interest 
equally to loans on respondentia. 

Sec. 1690, The owner ofa ship is bound torepay to the own- Dblisations of 
er of its cargo all which the latter is compelled to pay, under 
a contract of respondentia made by the master, in order to dis- 


charge its lien. 


CHAPTER VI. 
OTHER LIENS. 


Section 1591, Lien of seller of real property. 
1692. When transfer of contract waives lien. 
16)3. Extent of seller’s lien. 
1694. Lien of seller of personal propérty. 
1695. Purchaser’s lien on real property.. 
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Section 1696. Lien for services. 
1697. Lien of factor. 
1698. Banker’s lien. 
1699. Shipmaster’s lien. 
1700. Seamen’s lien. 
1701, Officer’s lien. 
1702. Attorney’s lien. 
1703. Judgment hen, 
1704. Mechanic’s lien. 
1705. Lien on ships. 
1706. Enforcement of lien. 


Sec. 1691. One who sells real property has a special lien 
thereon, independent of possession, for so much of the price as 
remains unpaid, and unsecured otherwise than by the personal 
obligation of the buyer. 


Sec. 1692. Where a buyer of real property gives to the seller 
a written contract for payment of all or part of the price, an 
absolute transfer of such contract, by the seller, waives his lien 
to the extent of the sum payable under the contract. 


Sec. 1693. The liens defined in sections 1691 and 1695 are 
valid against every one claiming under the debtor, except a 
purchaser or incumbrancer in good faith and for value. . 


Sec. 1694. One who sells personal property has a special 
lien thereon, dependent on possession, for its price, if it isin his 
possession when the price becomes payable; and may enforce 
his lien in like manner as if the property was pledged to him 
for the price. 


Sec. 1695. One who pays to the owner any part of the price 


of real property, under an agreement for the sale thereof, has 


a special lien upon the property, independent of possession, 
for such part of the amount paid as he may be entitled to re- 
cover back, in case of a failure of consideration. 


Sec. 1696. Every person who, while lawfully in possession 
of an article of personal property, renders any service to the 
owner thereof by labor or skill employed for the protection, im- 
provement, safe keeping or carriage thereof, has a special lien 

hereon, dependent on possession, for the compensation, if any, 
‘hich is due to him from the owner for such service. 
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Sec. 1697. A factor has a general lien, dependent on pos~ Lien of factor. 
session, for all that is due to him as such, upon all articles of 
commercial value that are intrusted to him by the same princi 


pal. 2 | i 


Sec. 1698. A banker has a general lien, dependent on pos- Banker’s lien. 
session, upon all property in his hands belonging to a customer, 
for the balance due to him from such customer in the course of 
the business 


Sec. 1699. The master of a ship has a general lien, indepen- Shipmaster’s 
dent of possession, upon the ship and freightage, for advances 
necessarily made, or liabilities necessarily incurred by him for 
‘he benefit of the ship, but has no lien for his wages. 


Sec. 1700. The mate and seamen of a ship have a general seamen’stien. 
lien, independent of possession, upon the ship and freightage 
for their wages, which is superior to every other lien. 


Sec. 1701. An officer, who levies an attachment or execu- Oiicer’s lien, 
tion upon personal property, acquires a special lien, dependent 
on possession, upon such property, which authorizes him to 
hold it until the process is discharged or satisfied, or a judicial 


sale of the property is had. 


Sec. 1702. An attorney-at-law has a lien, which is defined Attorney’s lien. 
and regulated by the CoDE oF CIVIL PROCEDURE, or by stat- l 
ute. 


Sec. 1703. The lien of a judgment is regulated by the CODE Juigment lien. 
OF CIVIL PROCEDURE, or by statute. . 


Sec. 1704. The liens of mechanics, for materials and ser~ Mechanic's 
vices upon real property, are regulated by pecs statutes. 


Sec. 1705. Debts amounting to at least fifty eaters Con- Lien on ships. 
tracted for the benefit of ships, are liens in the cases provis 
ded by the CopE oF CIviL PROCEDURE, or by statute. 


Sec. 1706. The seis of proceeding by a creditor to enforee Priye net 
alien within this Territory, is regulated by the CODE oF CIVIL 


PROCÉDURE, or by statute. 
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CHAPTER VIL. 


STOPPAGE IN TRANSIT. 


Secrron 1707. When consignor may stop goods. 
708. What is insolyency. of consignee. 
1709. Transit, when ended. 
1710. Stoppage, how effected. 
1711. Effect of stoppage. 


Sec. 1707. A seller or consignor of property, whose claim 
for its price or proceeds has not been extinguished, may, upon 
the insolvency of the buyer or consignee becoming known to him 
after parting withthe property, stop it while on.its transit to 
the buyer or consignee, and resume possession thereof. 

Sec. 1708. A person. is insolvent, within the meaning of the 
last section, when he ceases to pay his debts in the manner 
usual with persons of his business, or when he declares his ina- 
bility or unwillingness to do so. 

Sec. 1709. The transit of property is at aa end when it comes 
into the possession of the consignee, or into that of his agent, 
unless such agent is employed merely to forward: the property 
to the consignee. 

Sec. 1710. Stoppage in. transit can be effected only by no- 
tice to the carrier or depositary of the property, or by taking 
actual possession thereof. ` 

Sec. 1711. Stoppage in transit does not of itself rescind a 
sale, but is a means of enforcing the lten of the seller. 


TITLE XY. 
NEGOTIABLE INSTRUMENTS. 


CHAPTER J. Negotiable instruments in general, 
II, Bills of exchange. 


JIT. Promissory notes. 
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CumarreR IV. Cheques, 
V. Bank notes and certificates of deposit. 


CHAPTER I. - 


NEGOTIABLE INSTRUMENTS IN GENERAL. 


ARTICLE I. General definitions. 
II, Interpretation, 
TIL, Indorsement. 
IV. Presentment, for payment. 
V. Dishonor, 
VI. Excuse of presentment and notice. 
VII. Extinction. 


ARTICLE EFE. : 


GENERAL DEFINITIONS. 


SECTION 1712. To what instruments this Title is applicable. 
1713. Negotiable instrument, what. 
1714. Must be for unconditional payment of money: 
1715, Payee. 
_ 1716. Instrument may be in alternative. 
1717. Date, seal, &c. 
1718. May contain a pledge, &e.5 
1719. What it must not contain, 
1720, Date. 
1721. Different classes of negotiable instruments, 


Sec. 1712. The provisions of this Title apply only to nego- mo what instru- 


» . . e ° t 
tiable instruments, as defined in this article. Title is ap- 
plicable 
Sec. 1713. A negotiable instrument is a written promise Or Negotiable 
e 


request for the payment of a certain sum of money, to order or what. 
bearer, in conformity to the provisions of this article. 

Sec. 1714. A negotiable instrument must be made payable must ve tor 
os unconditional 
_ in money only, and without any condition not certain of fulfills payment of 
` Ment. 
;, Sec. 1715. The person, to whose order a negotiable instru- Payee. 
, ment is made payable, must be ascertainable at the time the ina 


7 - strument i is made. 


a 
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Sec. 1716. A negotiable instrument may give to the payee- 
an option between the payment of the sum specified therein, and 
the performance of another act; but as to the latter, the instrus 
ment is not within the provisions of this Title. 


Sec. 1717. A negotiable instrument may be with or without 
date; with or without seal; and with or without designation of 
the time or place of payment. 


Sec. 1718. A negotiable instrument may contain a pledge of 
collateral security, with authority to dispose thereof. 


Sec. 1719. A negotiable instrament must not-contain any 
other contract than such as is specified in this article. 


Sec. 1720. Any date may be inserted by the maker of a ne- 
gotiable instrument, whether past, present, or future, and the 
instrument is not invalidated by his death or incapacity at the 
time ef the nominal date. 


Sec. 1721. There are six classes of negotiable instruments, 
namely: 
Bills of exchange; 
Promissory notes ; 
Bank notes ; 
. Cheques; 
Bonds; 
. Certificates of deposit. 


D or oo pO pt 


ARTICLE II. 


INTERPRETATION OF NEGOTIABLE INSTRUMENTS. 


Szetion 1722. Time and place of payment 
1723. Place of payment not specified, 
1724. Instruments payable to à person or his order, how 
construed. 
1725. Unindorsed note, when negotiable. 
1726, Fictitious payee. 
1727. Presumption of consideration. 


Sec. 1722. A negotiable instrument which does not specify 
the time of payment, is payable immediately. 
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Sec. 1728. A negotiable instrument which dos not specify Place of pay- 


t not 


a place of payment, is payable wherever it is held at its ma- sPecidea. 
turity.. 

Sec. 1724. An instrument, otherwise negotiable in form, Instruments 

. . Payable toa 

payable to a person named, but adding the words, ‘“ or to his person or his 


»” cc n . >a’ order, how 
order,” or ‘‘or to bearer,” or words equivalent thereto, isin the construed. 


former -case payable to the written order of such person, and in 
the latter case, payable to the bearer. 


Sec. 1725. A negotiable instrument, made payable to the Or- tnindorsed 


der of the maker, or of a fictitious person, if issued by the maker Seea 


for a valid consideration, without indorsement, has the same 
effect against him and all other persons having notice of the 
facts, as if payable to the bearer. 


Sec. 1726. A negotiable instrument, made payable to the Fictitious . 
order of a person obviously fictitious, is payable to the bearer. 


Sec. 1727. The signature of every drawer, acceptor and in- Presumption 
dorser of a negotiable instrument, is presamed to have been 
made for a valuable consideration, before the maturity of the 
instrument, and in the ordinary course of business. 


ARTICLE III. 


INDORSEMENT. 


Section 1728. Indorsement, what. 
1729. Agreement to indorse. 
1730. When may be made on separate paper. 
1731, Kinds of indorsement. 
1732. General iadorsement, what. 
1733. Special indorsement, what. 
1734. Geaeral indorsement, how made special. 
1735. Destruction of negotiability by indorser. 
1736, Implied warranty of indorser. 
1737. Indorser, when liable to payee. 
1738, 1739. Indorsement without recourse. 
1740. Indorsee privy to contract. 
1741. Indorser has rights of guarantor. 
1742. Rights of accommodation indorser. 
1743. Effect of want of consideration. 
1744. Indorsee in due course, what. 
1745. Rights of indorsee in due course. 
1746. Instrumen: left blank, 
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Sec. 1728. One who writes his. name upon a-negotiable in- 
strument, otherwise than as a maker or acceptor, and delivers. 
it, with his name thereon, to another person, is called an ins 
dorser, and his act is called indorsement.. > _ 

Sec. 1729. One who agrees to indorse a negotiable -instru- 
ment is bound to write his signature upon the back.of the 
instrument, if there is sufficient space thereon for.that pur-. 
pose. 

Sec. 1780. When there is nat room for a signature upon -the 
back of a negotiable instrument, a signature equivalent to an. 
indorsement . thereof may. be made. upon a paper annexed | 
thereto. 

Sec. 1731. An indorsement may-be general. or.special. . 
1782. A general indorsement is one by which no ins. 
is named. 

Sec. 1733. A-special indorsement specifies the indorsee. . 

Sec. 1734. A negotiable instrument. bearing -a general inə. 
dorsement cannot be afterwards specially indorsed; but any 
lawful holder may turn a general. indorsement into a special 
one by writing above it, a direction for. payment to.a particular 


person, 
Sec. 1785. A special indorsement. may; by- express words 


for that purpose, but not otherwise, be so made as to render. 
the instrument not negotiable. 

Sec. 1786. Every indorser ofa negotiable instrument war- 
rants to every subsequent holder thereof, who is not liable 
thereon to him: l 

1. That it is in all respects what it purports to be; 

2. That he has a good title to it; . 

Ə. That the signatures of all.-prior. parties are binding upon 
them ; 

4. That ifthe instrument. is dishonored, the indorser will, 
upon notice thereof duly given to him, or without notice, where 
it is excused by law, pay so much of the same as the holder 
paid therefor, with interest; unless exonerated under the pros 
visions of section 1786, 1824, or 1826. 

Sec. 1787. One who indorses a negotiable instrument bes 
fore it is delivered to the payee, is liable to the payee, thereon, 
as an indorser. 


Sec. 
doxsee 


‘ 
t 
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Sec. 1738. An indorser may qualify his indorsement with Indorsement 
the words, “‘ without recourse,” or equivalent words; and up- °°™"#* 
on such indorsement, he is responsible only to the same extent 


as in the case of.a transfer without indorsement. 
: Sec. 1789. Except as otherwise prescribed by the last sec- 14- 


‘tion, an indorsement ‘without recourse has the same effect as 
any other indorsement. 


Sec. 1740. ‘An‘indorsee of a negotiable instrument has the méorsee privy 


to contract. 


‘game rights against every prior party thereto, that he would 


have had if the contract had been made directly between them 


‘in the first instance. 


Sec. 1741. “An indorser‘has all the rights öf a guarantor, Indorserhes 


rights of - 


as defined by the: chapter on GUARANTY IN GENERAL, and is guarantor. 
exonerated from liability in like manner. 


See. 1742. One who indorses a negotiable instrument, at Rights of 


accommeudation 
the request, and for the-accommodation of another party to the idorser. 


instrument, has ali the. rights ‘of a surety, as defined by the 


‘chapter on SURETYSHIP, and is exonerated in like manner, in 


respect to every one having gotice of the facts, except that he 


48 not entitled to contribution from’ subsequent indorsers. 


TR 1743. The want of ‘consideration for the undertaking Rifect of 
Want of cone bs 
of a maker, acceptor, or indorser of a negotiable instrument, sideration. 
does not exonerate him from liability thereon to an indorseein 


good faith for a consideration. 


Sec. 1744. An indérsee in due course is one’who, i in good: Indorsee in 
ne course, 


faith, in the ordinary- course of business, and for value, before what. 
its apparent maturity or presumptive dishonor, and without 


knowledge of its actual dishonor, acquires a negotiable instru- 
ment duly indorsed to him, or indorsed generally, or payable 


‘to the bearer. 


Sec. 1745. An indorsee of a negotiable instrument, in due Rights of 
indorsee in 
course, acquires an .absolute title thereto, so that it is valid in due course. 
his hands, notwithstanding any provision of law making it gen- 
erally void or voidable, and notwithstanding any defect in the 


title of the person from whom he acquired it. . 


Sec. 1746. One who makes himself a party:to an instrument Inctrament 
eft blank. 


i intended to be negotiable, but which is-left. wholly or partly in 
blank, for the purpose of filling afterwards, .is-liable upon the 
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instrument to an indorsee thereof in due course, in whatever 
manner and at whatever time it may be filled, so long as it re- 
mains negotiable in form. 


ARTICLE IV. 


PRESENTMENT FOR PAYMENT. 


Saction 1747. Effect of want of demand on: prigeipal debtor. 
1748. Presentment, how made: 
1749. Apparent maturity, when. 
1750. Presumptive dishonor of bill, payable after sight. 
1751. Apparent maturity of bill, payable at sight. 
1752, 1753. Apparent maturity of note. 
1754; Surrender of instrument, when a condition of pay~ 

ment.. 


Sec. 1747. Itis not necessary to make a demand of pay- 
ment upon the principal debtor in a negotiable instrument, in 
order to charge him ; but if the instrument is by its terms pay- 
able at a specified place, and he is able and willing to pay it 
there at maturity, such ability and willingness are equivalent 
to an offer of payment upon his part. 

Sec. 1748. Presentment of anegotiable instrument for pay- 
ment, when necessary, must be made as follows,. as nearly. as 
by reasonable diligence it is practicable ;: 

1. The instrument must be presented by the holder; 

2. The instrument must be presented. to the principal debte? 


or, if he can be found at the place where presentment should 
be made, and if not, then-it must be presented.to some other 


person of discretion, if one ean be found there, and if not, then 
it must be presented to a-notary public within the Territory; 

8. An instrument which speeifies a place for its. payment 
must be presented there, and if the place specified includes. 


more than ore house, then at the place-of residence or business 


of the principal debtor, if it can. be- found. therein 3. 

4. An instrument which does not specify a place for its pay- 
ment, must be presented at the place of residence or business 
of the principal debtor, or wherever he may be found, at the 
option of the presentor ; and, 
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5. The instrument must be presented upon the day of its ap- 
parent maturity, or, if it is payable on demand, at any time be- 
fore its apparent maturity, within reasonable hours, and, if it is 
payable at a banking-house, within the usual banking hours of 
the vicinity; but, by the consent ef the person to whom it 
should be presented, it may be presented at any hour of the day. 


Sec. 1749. The. apparent maturity. of a negotiable instru- Apparent ren, 
ment, payable.at a particular time, is the day on which by its 


terms it becomes due; or, whem that is a holiday, the next 
business day. 


Sec. 1750. A bill of exchange, payable at a speeified time Presumptive 


dishonor af 


after sight, which. is- not accepted within ten days after its date, Phersia 
in addition to the time which would suffice, with ordinary dili- 
gence, to forward it for acceptance, is presumed, to. have been 


dishonored. . 
Sec. 1751. The apparent maturity of a bill of exchange, Apparent 


maturity of 
payable at sight or on demand, is: Pill, payable 
1. Ifit bears interest, one year after its date; or, 
2. If it does net bear interest, ten days after its date, in ad- 
dition to.the.time which would suffice, with p ordinary diligence, 


to forward it for acceptanee. 


= 


Sec. 1752. The apparent maturity of a promissory note, Apparent 
maturity of 
payable at sight or on demand, is: note 
1. Ifit bears interest, one year after its date; or, 
2. If it does not bear interest, six months after its date. 


Sec. 1753. Where a promissory note is payable at a cer Ia, 
fain time after sight or demand, such time is to be added to 
the periods mentioned in. the last section. 


Sec. 1754. A: party to.a negotiable instrument may require, Surrender ot - 


instrument, 


38.a condition concurrent to its payment by him: > when a ot 
1. That the instrument be surrendered to him, unless it is payment. 
lost or destroyed, or the holder has other claims upon it; or, 
2. If the holder has.a right to retain the instrument, and 
does retain. it, then, that a receipt for the amount paid, or an 
exoneration of the party paying, be written thereon ; or, 
3. If the instrument is lost, then that-the holder give to-him 
a bond, executed by himself and two sufficient sureties, to ine. 
demnify him against any lawful claim thereon ; or, 


“ 


3 
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4. If the instrument is destroyed, then that proof of its de- 
struction be given to him. 


‘ARTICLE V. 
j 'DISHONOR OF NEGOTIABLE: INSTRUMENTS. 


Szcrtrow 1755. Dishonor, what. 
1756. Notice, by whom given. 
1757. Form of notice, 
1758. Notice, how served. 
1759. Notice, how served after indorser’s death. 
1760. Notice given in ignorance of death, valid. © 


1761, Notice, when to be-given, 

1762. Notice of dishenor, when to be mailed. 
1763. Notice, how given by agent. 

-1764. Additional time for notice by indorser, 
1765. Effect of notice of dishonor. o 


Dishonor, whate Sec. 1755. A negotiable instrument is dishonored, when it 
is either not paid, or not accepted, according to its tenor, on 
presentment for the purpose, or without presentment, where 
that is excused. 

ah ae Sec. 1756. Notice of the dishonor of a negotiable instrument 
may be given: 

1. By a holder thereof; or, 

2. By any party to the instrument who might be compelled 
to pay it to the holder, and who would, upon taking it up, have 
a right. to reimbursement from the party to-whem the notice-is 
given. 

Fermot notice Sec, 1757. A notice of dishonor may ‘be piven in-any form 
which describes the instrument with reasonable- certainty, and 
substantially informs the party OODE it that the instrument 
has been dishonored. 

Notice, how Sec. 1758. A notice of dishonor may be given: 

1. By delivering it to the party tobe charged, personally, at 
any place; or, 

2. By delivering it to some person of eee at the place 
of residence or business of such party, apparently acting for 
him; or, 
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3. By properly folding the notice, directing it to the party 
to be charged, at his place of residence, according to the -best 
information - that the person giving the notice can obtain, de- 
positing it in che post-office most conveniently accessible from 
the place where the presentment was made, and paying the 
postage thereon. 

Sec. 1759. In case-of the death of a party to rea Notice Notice. how 
of dishonor should otherwise be given, the notice must be given indorser’s 
-to-one of his personal representatives; or if there are none, then 
to any member of his family who resided with him at his death; 
orif there is none, then it must be mailed to his last place of 
residence, as prescribed by subdivision 3 of the last section. 

Sec. 1760. A notice of dishonor sent to a party after his Notice given | 
death, but in ignorance thereof, and in good faith, is valid. death, valid. 

Sec. 1761. Notice of dishonor, when given by the holder of notice, whea 

an instrument, or his agent, otherwise than by mail, must be eee 
given on the day of dishonor, or on the next business. day there- 
after. 

Sec. 1762. When notice of dishonor is given by mail, it Fee when 
must be deposited in the post-office in time for the first mail t° 2e mailed 
which closes after noon of the first business day succeeding the _ 
dishonor, and which leaves the place where the instrument was 
dishonored, for the place to which the notice should be sent. 

Sec. 1763. When the holder of-a negotiable instrument, at Notice. now 
the time of its dishonor, is a mere agent for the owner, it is EEE 
suficient for him to give notice to his ‘principal in the same 
manner as to an indorser, and his principal may give notice to 
any other party to be charged, as if he-were‘himself an indor- 
ser. And ifan agent of the owner employs a sub-agent, it is 
sufficient for each successive agent or sub-agent to give notice 
in like manner to his own principal. 

Sec. 1764. Every party to a*negotiable instrament receiv- sacitional 
ing notice of its dishoror, has the like time thereafter to give aa 
‘similar notice to prior parties, as the original holder had after 
its dishonor. But this additional time is available only to the 
particular party entitled thereto. - 

Sec. 1765. A notice ef the dishonor of a negotiable instrux gaoct of noties 
ment, if valid in favor of the party giving it, inures to the “%™"™" 
benefit of all other parties thereto, a right to give the like 
notice -has not then been lest. 
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ARTICLE VI. 


EXCUSE OF PRESENTMENT AND NOTICE. 


Sxctron 1766. Notice of dishonor, when excused. 
1767, 1768. Presentment and notice, when excused, 
1769, Delay, when, excused. 
1770. Waiver.of presentment and notice. 
1Z71. Waiver of protest. 


Sec. L766. Notice of dishonor is excused : 

1. When the party by. whom, it should be given cannot, with 
reasonabje.diligence, ascertain either. the place of residence or 
business. of the party to. he. charged ;: or,. 

2. When there is no pest-offige communication between the 
town of the party by whom the notiee should. be given, and the 
town in which the place of residence or business of the party 
to be charged is situated; or, 

8. When.the party to be charged is the same person who 
dishonors. the instrument; or, 

4. When the notice is waived by the party entitled thereto. 


Sec. 1767. Presentment and notice are excused as to any 
party to a negotiable instrument, who informs the holder, with- 
in ten days before its maturity, that it- wil} be dishonored. 

Sec. 1768. Lf, before or at- the maturity of-an instrument, 
an indorser has received full security for the amount thereof, 
or the maker has assigned.all his estate to him as such security, 
presentment and notice to him are-excused.. 

See. 1769. Delay in presentment, or-in giving notice of dis-. 
honor, is excused, when, caused’ by circumstances which the 
party delaying. could not have avoided by the exercise of reas 
sonable care and diligence, 

Sec. 1770. A waiver of presentment waives notice of dis 
honor also, unless the contrary ig expressly stipulated ; but a 
waiver of notice does not waive presentment. 


Sec. 1771. A waiver of protest on any negotiable instru- 


. ment other than a foreign bill of ORMEN waives presentment 


and notice. 
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ARTICLE VII. 


| EXTINCTION OF NEGOTIABLE INSTRUMENTS, 


Section 1772. Obligation of party, when extinguished. 


1773. Revival of obligation. 
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Déc: 1772. The obligation of a party to a negotiable instru- oniigation ot 


ment is extinguished: 


1. In like manner r with that of parties to contracts in gener- 


al; or, 


2. By payment of the amount due upon the instrument, at 
or after its maturity, in good faith and in the ordinary course 
of business, to any person having actual possession thereof, 
and appearing, by its terms, to be entitled to payment. 


Sec. 1778. If, after its extinction, a negotiable instrument revival ot 
comes into the possession of an indorsee in due course, the obs 


ligation thereof revives in his favor. 


CHAPTER II. 


BILLS OF EXCHANGE. 


AxricLy I. Ferm and interpretation. 
II, Days of grace, 
IIL. Presentment for sd i 
IV. Acceptance. 


V. Acceptance or payment for honor. 


VI, Presentment for payment. 


VII. Excuse of presentment and notice. 


VIII. Foreign bills,. 


ARTICLE E 
FORM AND INTERPRETATION OF å BILE. 


Szcrron 1774. Bill of exchange, what. 
1775, Drawee, in case of need. 


1776. Billin parts of a set. À . 


party, when 
ezti guished, 


obligation» 
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Szecrion 1777, When must be in a set. 
1778. Presentment, &e., of part of a set. ` `; 
1779. Bill, where payable. 
1780. Rights and obligations of drawer. 


Billotexehange, Sec. 1774. A bill of exchange is an instrument, negotiable 


Drawee in ease 
of need, 


Bill in parts of 
A set. 


When must be 
in a set. 


Presentment, 
&c., of part 
of set. 


Bill, where 
payabie. 


Rights and 
obligations ef 
Grawers 


in form, by which one, whois called the drawer, requests anoth- 
er, called the drawee, to pay a specified sum of money. 


Sec. 1775. A bill of exchange may give the name of any 
person in addition to the drawee, to be resorted to in case of 
need. 


Sec. I776. “A bill of exchange may be drawn in any num- 
ber of parts, each part stating the existence of the others, and 


all forming one set. 


Sec. 1777. An agreement to draw a bill of exchange binds 
the drawer to execute it in three parts, if the other party to 
the agreement desires it. 


Sec. 1778. Presentment, acceptance, or payment, of a single 
part in a set of a bill of exthange, is sufficient for the whole. 


Sec. 1779. A bill of exchange is payable: 


1. At the place where, by its terms, it ismade payable; 
or, 


2. If it specifies no place of payment, then at the. place to 
which it is addressed; or, 


8. If it is not addressed to any place, then at the place of 
residence or business of the drawee, or wherever he may be 


found ; or, 


4. Ifthis cannot be done, then at the office of any notary 
public in the Territory. 


See. 1780. The rights and obligations of the drawer of a 
bill of exchange, are the same as those of the first indorser of 
any negotiable instrument. 
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ARTICLE II. 
DAYS OE GRACE. 


Section 1781. Days of grace. 


Sec. 1781. Days of grace are not allowed. Days of grago, 


ARTICLE II.. 


PRESENTMENT FOR- ACCEPTANCE. 


Sscrron 1782. When a bill may be presented. 
1783. Presentment, how made. 
1784. Presentment to joint drawees. 
1785. When presentment.to be made to drawee in case of 
need.. 
1786. Presentment, when must be made, 


Sée. 1782. At any time before a bill of exchange is payable, When bill may 
the holder may present it to the drawee for acceptance, and if °” 
acceptance is refused, the bill is dishonored. - 


Sec. 1783. Presentment for acceptance must be made in the Presentment. 
following manner, as nearly as by reasonable diligence lt is 
practicable: - 

1. The bill must be presented by the holder; _ 

2. It must be presented on.a business. day, and within reas- 
onable hours; 

3. It must be presented to the drawee, if he can be found 
within the Territory, and if not, then at his place of residence 
or business, if within the Territory, to any person of diseretion 
therein, and if he.has no such place of residence or business, 
or there is no person of discretion therein, then to any. notary 

public in the Territory ; and,.. 

4. Ifthe drawee requests it, the bill must be - left with him, 

Until the same hour of the next day, to which time he may 

postpone his acceptance or refusal. 

| See. 1784, Presentment for acceptance to one of several Présoatment 
| joint drawees, and refusal by him, dispenge with presentment to araweos. 

_ the others, — 


~ 2 
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Sec. 1785. A bill of exchange, which specifies a drawee in 
case of need, must be presented to him for acceptance or pay- 
ment, as the case ‘may ne before it can be treated as dishon~ 
ored. 


Sec. 1786. When a bill of exchange is payable at a specified 
time after sight, the drawer and indorsers are exonerated, if it 
is not presented for acceptance within ten days after the time 
which would suffice, with ordinary diligence, to forward it for 
acceptance, unless presentment is excused, 


` 


ARTICLE IV. 


ACCEPTANCE. 


Szotion 1787, Acceptance, how made. 
1788. Holder entitled to acceptance on face of bill, 
1789. What acceptance sufficient with consent of holder. 
1790. Acceptance by separate instrument, 
1791. Promise to accept, when equivalent to acceptance. 
1792 Cancellation of acceptance. 
1793. What is admitted by acceptance, 


Seé. 1787. An acceptance of a bill must be made in writing, 
by the drawee, or by an acceptor for honor; and may be made 
by the acceptor writing his name across the face of the bill, 
with or without other words. 

Sec. 1788. The holder of a bill of exchange, if entitled to 
an acceptance thereof, may treat the bill as dishonored, if the 
drawee refuses to write across its face an unqualified accep- 
tance. - 


Sec. 1789. The holder of a bill of exchange may, without 
prejudice to his rights against prior parties, receive and treat as 
a sufficient acceptance: 

1. An acceptance written upon any part of the bill, or upon 
a separate paper ; 

2. An acceptance qualified so far only as to make the bill 
payable at a particular place within the city, or town, in which, 
if the acceptance was unqualified, it would be payable; or, 
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3. A refusal by the drawee to return the bill to the holder 


after presentment; in which case the bill is payable immedi- 
ately, without regard to its terms. 


Sec. 1790. The acceptance of a bill of exchange, by a sepa- Acceptance by 
. > Coo arate 
rate instrument, binds the acceptor only to one to whom it has mstrument, 


been shown, and who, upon the faith thereof, has given value 
for the bill. 


Sec. 1791. An unconditional promise, in writing, to accept Promise to 

ee i . pa -~ accept, when 
a bill of exchange, is a sufficient acceptance thereof, in favor of equivalent to 
every person to whom it has been shown, and who, upon the 


faith thereof, has given value for the bill. 


Sec. 1792. The acceptor of a bill of exchange may cancel Cancellation 
et ae A . X i of acceptance 
his acceptance at any time ‘before delivering the bill to the 
holder, and before the holder has, with the consent of the ac- 
ceptor, transferred his title to another person who has given 
value for it apon the faith of such acceptance. 

Sec. 1793. The acceptance of a bill of exchange admits the whatis ad- 
capacity of the drawer to draw and indorse it; and if written acceptance, 
upon the bill, it also admits the same to be genuine, and bind- 
ing upon the drawer; but it does not admit the signature of 
any indorser to be genuine. l 


ARTICLE V, 
ACCEPTANCE OR PAYMENT FOR HONOR: 


Szorion 1794. When bill may be accepted or paid for honor. 
1795. Holder of bill of exchange, bound to accept payment 
for honor. 
- 1796. Acceptance for honor, how made, 
1797, How enforced. 
1798, Notice of dishonor not excused by acceptance for 
honor. 


| Sec. 1794. On the dishonor of a bill of exchange by the When bill may 7 
| drawee, and, in case of a foreign bill, after it has been duly paid for honore 
i protested, it may be accepted or paid by any person, for the 


honor of any party thereto. 


Sec. 1795. The holder of a bill of exchange is not bound to gotaer or bill 
7 4 . h 

| allow.it to be accepted for honor, but is bound to accept pay- °°" 
ment for honor. 
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Pager Sec. 1796. An acceptor or payer for honor must write ® 

Rees memorandum upon the bill, stating therein for whose honor he 
accepts or pays, and must give notice to such parties, with rea- 
sonable diligence, of the fact of such acceptance or payment. 
Having done so, he is entitled to reimbursement from such 
parties, and from all parties priorto them. 


How enforced. Sec. 1797. A bill of exchange, which has been accepted for 
honor, must be presented at its maturity to the drawee for pay- 
ment, and notice of its dishonor by him must be given to the 
acceptor for honor in like manner as to an indorser ; after 
which the acceptor for honor must pay the bill. 

Notice of dis- Sec. 1798. The acceptance of a bill of exchange for honor 


honor, not ex- e 8 è ° . 
cused by accep- does not excuse the holder from giving notice of its dishonor 


tance for 


ER by the drawee. 


ARTICLE VI. 


PRESENTMENT FOR: PAYMENT. 


Szotion 1799. Presentment, when bill not accepted, where made., 
1800. Presentment of bill, payable at particular place. 
1801. Effect of delay in presentment in certain cases. 
1802. Effect, in other eases. | 


Presentment, Sec. 1799. Ha bill of exchange is by its terms payable at 
eceepted, a particular ‘place, and is not accepted on presentment, it must 
where made, 
be presented at the same place for payment, when presentment 
for payment is necessary. 


oh karobi Pec. 1800. A bill of exchange, accepted payable at a parx 
neea War ë ticular place, must be presented at that place for payment, 
when presentment for payment is necessary, and need not be 
presented elsewhere. 
Effect etdeiay Sec. 1801. Ifa bill of exchange, payable at sight, or on de- 
in presentment . 7 ‘ { 
incertain cases, mand, without interest, is not duly presented for payment, with- 
in ten days after the time in which it could, with reasonable 
diligence, be transmitted to the proper place for such present~ 
ment, the drawer- and indorsers are exonerated, unless such 
' presentment is excused. 
e Bitch in Sec. £802. Mere delay in presenting a bill of exchange pay- 
able with interest, at sight or on demand, does not exonerate 


any party thereto. 
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ARTICLE VII. 
EXCUSE OF PRESENTMENT AND NOTICE, 


Section 1803. Presentment, when excused. 
1804. Delay. when excused. | 
1805, Presentment and notiee, when excused. 


Sec. 1803. The presentment of a bill of exchange for accep- Presentment, 
e . : i when excused. 
tance is excused if the drawee has not capacity to accept it. 


Sec. 1804. Delay i in the presentment of a bill of exchange Pelay, when 
for acceptance is excused, when caused by circumstances over 
which the holder has no control. 

Sec. 1805. Presentment of a bill of exchange for acceptance Presentment 


and notice, 
or payment, and notice of. its dishonor, are exeused as to the when excused. 


drawer, if he forbids the drawee to accept, or the acceptor to 
pay the bill; or if, at the time of drawing, he had no reason 
to believe that the drawee would accept or pay the same. 


ARTICLE VIII. 


FOREIGN BILLS. 


Section 1806. Definitions. 
180%. Protest necessary. 
1808. Protest, by whom made.. 
1809. Protest, how made. 
1810, Protest, where made. 
1811. Protest, when to be made. 
1812, Protest, when excused. 
1813. Notice of protest, how given. 
1814. Waiver of protest, 
1815. Declaration before payment for honor. a ` 
i 1816. Damages allowed on dishonor of foreign bill. 
1817. Rate of damages. i 
1818, To Damages, how estimated. 


| Sec. 1806, An inland bill of exchange is one drawn and Dednitions* 


payable within this Territory. All others are foreign. 
21 
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Sec. 1807. Notice of the dishonor of a foreign bill of ex- 
change can be given only by notice of its protest. 

Sec. 1808. Protest must be made by a notary public, if with 
reasonable diligence one can be obtained; and if not, then by 
any reputable person in the presence of two witnesses. 

Sec. 1809. Protest must be made by an instrument in wri» 
ting, giving a literal copy of the bill of exchange, with all that 
is written thereon, or annexing the original; stating the pre- 
sentment, and the manner in which it was made; the presence 
or absence of the drawee or acceptor, as the case may be; the 
refusal to accept, or to. pay, or the inability of the drawee to 
give a binding acceptance; andin case of refusal, the reason 
assigned, if any; and finally protesting against all the parties 
to be charged. 

Sec. 1810. A protest for non-acceptance must be made in 
the city or town in which the bill is presented for aceptance ; 
and a protest for non-payment in the city or town in which it 
is presented for payment. 

Sec. 1811. A protest must be noted on the day of present- 
ment, or on the next business day; but it may be written out 
at any time thereafter. 

Sec. 1812. The want of protest of a foreign bill of exchange 
or delay in making the same, is excused in like cases with the 
want or delay of presentment. 


Sec. 1813. Notice of protest must be given in the same man- 
ner as notice of dishonor, except that i it may be given by the 
notary who makes the protest. 


Sec. 1814. If a foreign bill of exchange on its face waives 
protest, notice of dishonor may be given to any party thereto, 
in like manner as of an inland bill; except that if any indor- 
ser of such a bill expressly requires protest to be made, by a 
direction written on the bill at or before his indorsement, pro- 
test must be made, and notice thereof given to him and to all - 
subsequent indorsers. 


Sec. 1815. One who pays a foreign bill of exchange for hon- 
or must declare, before payment, in the presence of a person 
authorized to make protest, for whose honor he pays the same, 
in order to entitle him to reimbursement. 


ETETE ere TAR Me 
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See. 1816. Damages are allowed as hereinafter prescribed, Pamase | 


as a full compensation for interest, re-exchange, expenses, and Aaroa iN. 
all other damages, in favor of holders for value only, upon bills 
of exchange drawn or negotiated within this Territory, and 


protested for non-acceptance or non-payment. 

Sec. 1817. Damages are allowed under the last section upon es 
bills drawn upon any person : | 

1. In any part of the United States except this Territory, 
at the rate of three per centum on the principal sum ; 

2. In any other part of the continent of America, or Europe, 
or the islands in the Atlantic ocean, at the rate of ten per cen- 
tum thereon; | 

3. In any other place, at the rate of twenty per centum 
thereon. 


Sec. 1818. If the amount of a protested bill of exchange is Damages, how 
expressed in money of the United States, damages are estima- 
ted upon such amount without regard to the rate of exchange. 


Sec. 1819. Ifthe amount ofa protested bill of exchange is 
expressed in foreign money, damages are estimated upon the 
value of a similar bill at the time of protest, in the place near- 
est to the place where the bill was negotiated, and where such 
bills are currently sold. 


þad 


d, 


CHAPTER III. 


PROMISSORY NOTES. 


Sgerion 1820, Promissory note, what 
1821. Certain instruments, promissory notes. 
1822. Bill of exchange, when converted into a note. 
1823. Certain sections applicable to notes, 
1824, Effect of delay in presentment, 


Sec. 1820. A promissory note is an instrument, negotiable Promissery 
in form, whereby the signer promises to pay a specified sum of 
money. 


See. 1821. An instrument in the form of a bill of exchange, Certsin 


instruments, 


but drawn upon and accepted by the aoe aageli, isto be Promissory 
deemed a promissory note. 
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Bill of exchange Sec, 1822. A bill of exchange, if accepted, with the con- 

intoanote. . Sent of the owner, by a person other than the drawee, or an 
acceptor for honor, becomes in effect the promissory note of 
such person, and all prior parties thereto are exonerated. 


Certain Sec. 1828. Chapter I of this Title, and. seetions 1781 and 


sections ap- 


Pe Diete 1802, of this Code, apply to promissory notes. 

Effect of delay Dec. 1824. If a promissory note, payable on demand, or at 

in presentment, | p z 3 ° 
sight, without interest, is not duly presented for payment, witk- 
in six months from its date, the indorsers. thereof:are exonera- 


ted, unless such presentment is excused. 


CHAPTER IVY. 
CHEQUES. 


Szxcrien 1825. Cheque, what. 
1826... Rules applicable to cheques, 


Cheque, what. Sec. $825. A cheque isa bill of exchange drawn upon a 
bank or banker, or a person. described as such upon the face 
thereof, and payable on demand, without interest. | 

Rules appli- Sec. 1826. A cheque is subject to all.the provisions of this 

came o cheques Code concerning bills of exchange, except that : 

1. The drawer and indorsers are exonerated: by. delay in pre~ 
sentment, only to the extent of the injury which: they suffer 
thereby ; and are exonerated to that: extent by a delay of more 
than one day in presentment ; 

2. An indorsee, after its apparent maturity, but without ac- 
tual notice of its dishonor, acquires a title equal to that of an 
indorsee before such period. 


CHAPTER Y. 


BONDS, BANK NOTES AND CERTIFICATES OF DEPOSIT. 


Szcrion 1827. Bank note negotiable after payment. 
1828. Title acquired by indorsee. 


PEERS KC RAREST TINY YE TENT AIT eee ere meer mo 
EEEE TECNI ES on 
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Sec. 1827. A bank note remains negotiable, even after it Banknote 


. negotiable after 
has been paid by the maker. payment: 


Sec. 1828. A transferree of a bond, bank note or certificate Title acquired 
of deposit, after its apparent maturity or actual dishonor with- 
in his knowledge, acquires a title equal to that of a transferree 


before such event. 


TITLE XVI. 


GENERAL PROVISIONS, 


Szction 1829. Parties may waive provisions of Code. 


See. 1829. Except where it is otherwise declared, the pro- A leat 
visions of the foregoing fifteen Titles of this Part, in respect to .sions of Code. 
the rights and obligations of parties to contracts, are subordi- 
nate to the intention of the parties, when ascertained in the 
manner prescribed by the chapter on the INTERPRETATION OF 
ConTRACTS; and the benefit thereof may be waived by any 
party entitled thereto, unless such waiver would be against puba 


lic policy. 


DIVISION FOURTH. 
GENERAL PROVISIONS. 


APPLICABLE TO PERSONS, PROPERTY, AND OBLIGATIONS, 
OR TO TWO OF THOSE SUBJECTS. 


PART I. Relief. 
II. Special Relations of Debtor and Creditor. 
IIT. Nuisance. 
IV. Maxims of J urisprudence. 
YV. Definitions and General Provisions. 
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PART I 


RELIEF, 


TirLe I. Relief in general. 
II. Compensatory relief. 
III. Specific relief. 
IV. Preventive relief. 


TITLE I. 


RELIEF IN GENERAL, 


Szction 1830. Species of relief, 
1831. Relief in case of forfeiture. 


Sec. 1830. As a general rule, compensation is the relief or 
remedy previded by the law of this Territory for the violation 
of private rights, and the means of securing their observance ; 
and specific and preventive relief may be given in no other ca~ 
ses than those specified in this Part of the Crvin CopDE. 


Sec. 1881. Whenever, by the terms of an obligation, a pars 
ty thereto incurs a forfeiture, or a loss in the nature of a for- 
feiture, by reason of his failure to comply with its provisions, 
he may be relieved therefrom, upon making full compensation 
to the other party, except in case of a grossly negligent, will- 
ful or fraudulent breach of duty. 


TITLE II. 


COMPENSATORY RELIEF. 


CHAPTER I. Damages in general. 
II. Measure of damages, 
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CHAPTER I. 2 


DAMAGES IN GENERAL. 


Axrticis I. General principles, 
II. Interest as damages. 
ITY, Exemplary damages, 


ARTICLE I, 


GENERAL PRINCIPLES. 


Szction 1832, Person suffering detriment, may recover damages, 
1833, Detriment, what, 


1834. Injuries resulting or prebable after suit brought. 


Sec. 1832. Every person who suffers detriment from the un- Persons sut- 


fering detrl- 


lawful act or omission of another, may recover from the person PAON 


in fault a compensation therefor in money, Klok is called ‘mss. 
damages. 


Sec. 1838. Detriment is a loss or harm suffered in person or Detriment, 
property. 


Sec. 1884. Damages may be awarded, in a judicial a Injuries ree 


Iting or 


ing, for detriment resulting after the commencement thereof, or probable 


certain to result in the future. brought, 


ARTICLE H. 


INTEREST AS DAMAGES. R 
Section 1835. Person entitled to recover damages, may recover 
interest thereon. 
1836. In actions other than contract. 
1837. Limit of rate by contract, 
1838. E di of principal waives claim to interest, 
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Sec. 1835. Every person who is entitled to recover damages 
certain, or capable of being made certain by caleulation, and 
the right to recover which is vested in him upon a particular 
day, is entitled also to recover interest thereon from that day, 
except during such time as the debtor is prevented by law, or 
by the act of the creditor, from paying the debt. 


Sec. 1836. In an action for the breach of an obligation not 


arising from contract, and in every case of oppression, fraud, 
or malice, interest may be given, in the discretion of the jury. 


Sec. 1887. Any legal rate of interest stipulated by a con- 
tract remains chargeable after a breach thereof, as before, un- 
til the contract is superseded by a verdict or other new obligas 
tion. l 


Sec. 1838. Accepting payment of the whole principal, as 
such, waives all claim to interest., 


ARTICLE III. 


EXEMPLARY DAMAGES. 


Section 1839. Exemplary damages, in what cases allowed. 


Sec. 1839. In any action for the breach of an obligation not 
arising from contract, where the defendant has been guilty of 
oppression, fraud or malice, actual or presumed, the jury, in ad= | 
dition to the actual damages, may give damages for the sake of 
example, and by way of punishing the defendant. 


CHAPTER II. 


MEASURE OF DAMAGES. 


Articits I. Damages for breach of contract. 
lI. Damages for wrongs. 
III, Penal damages. 
IV. General provisions. 
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ARTIŒŁE I. 


DAMAGES FOR BREACH OF CONTRACT. 


Sxerion 1840. Measure of damages for breach of contract. 

1841. Damages must- be certain. 

1842. Breach of promise to pay liquidated sum. 

1843. Dishonor of bills of exchange. 

1844. Breach of covenant of seizure, &c. 

1845. Breach of covenant against incumbrances. 

1846, Breach of agreement to convey real property. 

1847, Breach of agreement to buy real property. 

1848. Breach of agreement to sell personal property, not 
paid for, 

1849. Breach of agreement to sell personal property, paid 
for. 

1850. Breach of agreement to pay fer personal property 
sold. 

1851. Breach of agreement to buy personal property. 

1852. Breach of warranty of title to personal property. 

1853, Breach of warranty of quality of personal property. 

1854, Breach of warranty of quality for special purpose. 

1855. Breach of carrier’s obligation to receive goods, &c, 

1856. Breach of carrier’s obligation to deliver. 

1857, Carrier’s delay. 

1858. Breach of warranty of authority. 

1859. Breach of promise of marriage. 


Sec. 1840. For the breach of an obligation arising from con- Wanneer 
tract, the measure of damages, except where otherwise ex- breach ot 
. pressly provided by this Code, is the amount which will compen- 
gate the party aggrieved for all the detriment proximately 
` caused thereby, which the party in fault had notice, at the time 
: of entering into the contract, or at any time before the breach, 
, and while it was in his power to perform the contract upon his 
: part, would be likely to result from such breach, or which, in 
. the ordinary course of things, would be likely to result there- 


. from, 


. Sec. 1841. No damages can be recovered for a breach of pamsges most 
' Contract, which are not clearly ascertainable i in both their nature °°“ 
and origin. 
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Sec. 1842. The detriment caused by the breach of an obliga- 
tion to pay money only is deemed to be the amount due by the 
terms of the obligation, with interest thereon. 

Sec. 1843. For the dishonor of foreign bills of exchange, 
the damages are, prescribed by sections 1817 to 1819, inclusive. 

Sec. 1844. The detriment caused by the breach of a coves 
nant of seizin, of right to convey, of warranty, or of quiet en- 
joyment, in a grant of an estate in real property, is deemed to 


be: 
1. The price paid to the grantor, or if the breach is partial 


only, such proportion of the price as the value of the property 
affected by the breach bore, at the time of the grant, to the 
value of the whole property ; 

2. Interest thereon for the time during which the grantee i 
rived no benefit from the property, not exceeding six years; 
and, 

8. Any expenses properly incurred by the covenantee in de- 
fending his possession. 

Sec. 1845. The detriment caused by the breach of a coven- 
ant against incumbrances in a grant of an estate in real pro- 
perty, is deemed to be the amount which has been actually ex 
pended by the covenantee in extinguishing either the principal | 
or interest thereof; not exceeding in the former case a propor- 
tion of the price paid to the grantor, equivalent to the relative 
value, at the time of the grant, of the property affected by the 
breach, as compared with the whole; or, in the latier case, in- 
terest on a like amount. 

Sec. 1846. The detriment caused by the breach of an agree: 
ment to convey an estate in reak property, is deemed to be the 
price paid, and the expenses properly incurred in examining 
the title and preparing the necessary papers, with interest 
thereon; but adding thereto, in case of bad faith, the difference 
between the price agreed to be paid, and the value of the estate 
agreed to be conveyed, at the time of the breach, and the expen 
ses properly incurred in preparing to enter upon the land. 

Sec. 1847. The detriment caused by the breach of an agree- 
ment to purchase an estatein real property, is deemed to be the 
excess, if any, of the amount which would have been dueto 
the seller under the contract, over the value of the property to 
him. 
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Sec. 1848. The detriment caused by the breach of a seller’s rit n 
agreement to deliver personal property, the price of which has Soner nat 


property, not 
not been fully paid in advance, is deemed to be the excess, if P= for- 
any, of the value of the property to the buyer, over the amount 

which would have been due to the seller under the contract, if 


it had been fulfilled. 


Sec. 1849. The detriment caused by the breach of a seller’s prescn of 
agreement to deliver personal property, the price of which has sell persona! 
been fully paid to him in advance, is deemed to be the same as paid i for, 
in case of a wrongful conversion. 

Sec. 1850. The detriment caused by the breach of a buyer’s Breach of 
agreement to accept and pay for personal property, the title to pay for persenal 


property sold. 
which is vested in him, is deemed to be the contract price. 


Sec. 1851. The detriment caused by the breach of a buyer's Breech et 
agreement to accept and pay for personal property, the title to buy yanal 
which is not vested in him, is deemed to be: acids 

1. If the property has been resold pursuant to section 1694, 
the excess, if any, of the amount due from the buyer, under 
the contract, over the net proceeds of the resale ; or, 

2. If the property has not been resold in the manner prescribed 
by section 1694, the excess, if any, of the amount due from the 
buyer, under the contract, over the value to the seller; together 
with the excess, if any, of the expenses properly incurred in 
carrying the property to market, over those which would have 
been incurred for the carriage thereof, if the buyer had accepted 
it. | | ` 

Sec. 1852. The detriment caused by the breach of a wars Bresch of ; 
i ranty of the title of personal property sold, is deemed to be the fille to per- a. 
' value thereof to the buyer, when heis deprived of its possession, oe 
_ together with any costs which he has become liable to pay, in 
an action brought for the property by the true owner. 


Sec. 1853. The detriment caused by the breach of a warranty Bresch af e 
of the quality of personal property, is deemed to be the excess, nally ot 


if any, of the value which the property would have had, at the property. 
_ time to which the warranty referred, if it had been complied 
with, over its actual value at that time. 


Sec. 1854. The detriment caused by the breach of a war- Breach of 


 Tanty of the fitness Sf an article of personal property for a par- sanit for 
| ticular purpose, is deemed to be that which is defined by the 
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last section, together with a fair compensation for the loss ins 
curred by an effort in good faith to use it for such purpose. 

Sec. 1855. The detriment caused by the breach of a carrier's 
obligation to accept freight, messages or passengers, is deemed 
to be the difference between the amount which he had a right 
to charge for the carriage, andthe amount it would be necessary 
to pay fer the same service, when it ought to be performed. 

Sec. 1856. The detriment caused by the breach of a carrier’s 
obligation to deliver freight, where he has not converted it to 
his own use, is deemed to be the value thereof, at the place and 
on the day at which it shouldhave been delivered, deducting the 
freightage to which he would have been entitled, if he had com- 
pleted the delivery. 


Sec. 1857. The detriment caused by a carrier’s delay in the 
delivery of freight, is deemed to be the depreciation im the in- 
trinsic value of the freight during the- delay, and also the depre- 
ciation, if any, in the market value thereof, otherwise than by 
reason of a depreciation in itsintrinsic value, at the place where 
it ought to have been deliverei, and between the day, at which 
it ought to have been delivered, and the day of its actual de- 
livery. . ' 


Sec. 1858. The detriment’ caused by the breach of a wars 
ranty of an agent’s authority, is deemed to be the amount which 
could have been recovered and collected from his principal if 
the warranty had been complied with, and the reasonable ex- 
penses of legal proceedings taken, in good faith, to enforce the 
act of the agent against his principal. 


Sec. 1859. The damages for the breach of a promise of mar- 
riage rest in the sound discretion of the jury. 


CHAPTER IT. 


DAMAGES FOR WRONGS. 


Sxcrion 1860. Breach of obligation other than contract. 
1861. Wrongful occupation of real property. 
1862, Willful holding over. 
1863, Conversion of personal propeiy, 
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i Section 1864. Damages of lienor. 
i 1865. Seduction. 
; 1866. Injuries to animals. 


Teel en 


Sec. 1860. For the breach-of an obligation not arising from Breach of 
joontract, the measure of damages, except where otherwise ex- other Zhan 
pressly provided by this Code, is the amount which will com- 
pensate for all the detriment proximately caused thereby, wheth- 


pr it could have been anticipated or not. 


| Sec. 1861. The detriment caused by the wrongful occupa- Wreneful ocea- 
tion of. real property, in cases not embraced in sections 1862, BtPerty- 
1868, 1869, and 1870, is deemed to be the value of the use of . 
the property for the time of such occupation, not exceeding six 
years next preceding the commencement of the action or pro- 
feeding. to enforce the right to damages, and the costs, if an 
i recovering the possession. . 


| Sec. 1862. For willfally-holding over real property, by a Willful holding 
ferson who entered upon the same, as guardian or trustee for ° 
h infant, or by right of an estate terminable with any life or 
ves, after the termination of the trust or. particular estate, 
ithout the consent ofthe party immediately entitled after such 
rmination, the measure of damages is the value of the profits 
bceived during such holding over. 


‘Sec. 1863. The detriment caused by the wrongful cor conversion Conversion of 
personal property, is presumed to be: z property. 

1. The value of the property at the time of the conversion, 

th interest from that time, or, where the action has been. 

bsecuted with reasonable diligence, the highest market value 

ithe property. at any time between the conversion and the ver- 

Bt, without interest, at the option of the injured party; and, 

v. A fair compensation for the time and money properly ex- 

Bled i in pursuit of the property.. 


pec. 1864. The presumption declared by the last section Ia. 
fnot be repelled, in favor.of one whose possession was wrong- 
from the beginning, by.his subsequent application of the 
erty to the benefit of the owner, without his consent. : 


pec. 1865. One having a mere lien on personal property, Pamases of 
Pot recover greater damages for its conversion, from one 
fog a right thereto superior to his, after his lien is discharged, 
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than the amount secured by the lien, and the compensation al- 
lowed by section 1863 for loss of time and expenses. 

Sec. 1866. The damages for seduction rest in the sound dis- 
cretion of the jury. . 

Sec. 1867. For wrongful injuries to animals, being subjects of 
property, committed willfully, or by gross negligence, in diss 
regard of humanity, exemplary damages may be given. 


ARTICLE IIL. 


PENAL DAMAGES. 


Sxction 1868. Failure to quit, after notice. 
1869. Tenant willfully holding over. 
1870. Forcible exclusion from possession of real property. 
1871. Injuries‘to trees, &. 


Sec. 1868. For the failure of a tenant to give up the prem- 
ises held by him, when he has given notice of his intention te 
do so, the measure of damages is double the rent which he 
ought otherwise to pay. 


Sec. 1869. For willfully holding over real property, by a 
tenant after the end of his term, and-after notice to quit has 
been duly given, and demand of possession made, the measure 
of damages is double the yearly value of the property, for the 
time of withholding, in addition to compensation for the detri- 
ment occasioned thereby. 


Sec. 1870. For forcibly ejecting or excluding a person from 
the possession of real property, the measure of damages is three 
times such a'sum as would compensate for the detriment caused 
to him by the act complained of. 


Sec. 1871. For wrongful injuries to timber, trees or under- 
wood upon the land of another, or removal thereof, the meas- 
ure of damages is three times such a sum as would compensate 
for the actual detriment, except where the trespass was casual 
and involuntary, or committed under the belief that the land 
belonged to.the trespasser, or where the wood was taken by 
the authority of highway officers for the purposes of a high: 


way; in which cases the damages are a sum equal to the acti: 
al detriment. 
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| ARTICLE IV. 


GENERAL PROVISIONS. 


Section 1872. Value, how estimated in favor of seller. 
1873. Value, how estimated in. favor of buyer. 
1874. Property of peculiar value, 
1875. Value of thing in action, 
1876. Damages allowed in this chapter, exclusive of others. 
1877. Limitation of damages. 
1878. Damages to be reasonable. 
1879. Nominal damavés. 


Sec. 1872. In estimating damages, the value of property, Varus, how 
toa seller thereof, is deemed to be the price which he could favor of seller, 


have obtained therefor in the market nearest to the place at 
which it should have been accepted by the buyer, and at such 
time after the breach of the contract as would have sufficed, 
iwith reasonable diligence, for the seller to effect a resale. 


| Sec. 1873. In estimating damages, except as provided by Value, how 
sections 1874 and 1875, the value of property, to a buyer or favor of buyer. 
owner thereof, deprived of its possession, is deemed to be the 

price at which he might have bought’an equivalent thing, in 

the market nearest to the place where the property. ought to 

have been put into his possession, and at such time after the 

breach of duty upon which his right to damages is founded as 

would suffice, with reasonable diligence, for him to make such 

purchase. 


| Sec. 1874. Where certain property has a peculiar value to Property of | 
b person recovering damages for deprivation thereof, or injury 

hereto, that may be deemed to be its value against one who 

fad notice thereof before incurring a liability to damages in 

respect thereof, or against a willfull wrongdoer. 


Sec. 1875. For the purpose of estimating damages, the val~ Value of thing 
Be ofa thing in action is presumed to be equal to that of the i 
property to which it entitles its owner. 


Sec. 1876. The damages prescribed by this chapter are ex- Damages 


lilo wed in 


tlusive of exemplary damages and interest, p eXeept where those this chapter 


bre exptessly mentioned. | | aa 


336 


Limitation of 
JAMAE. 


Damages to 
be reasonable, 


Nominal 
damages. 


Apesific relief, 
&c. when 
allowed, 


Specific roliet, 
how given, 


CIVIL CODE, 


Sec. 1877. Notwithstanding the provisions of this chapter, 
no person can recover a greater amount in damages for the 
breach ofan obligation, than he could have gained by the full 


performance thereof on both sides, except in the cases specified 
in the articles on EXEMPLARY DAMAGES and PENAL DAMAGES, 


and in sections 1859, 1866 and 1867. 

Sec. 1878. Damages must, in all cases, be reasonable, and 
where an obligation of any kind appears to create a right to 
unconscionable and grossiy oppressive damages, contrary to 
substantial justice, no more than reasonable damages can be 
recovered. 

Sec. 1879. When a breach of duty has caused no apprecias 
ble detriment to the party affected, he may yet recover nomi- 
nal damages.. 


TITLE Il. 


SPECIFIC AND PREVENTIVE RELIEF. 


CHAPTER I. General principles. 
IT, Specific relief. 
ITT. Preventive relief. 


CHAPTER I. 


GENERAL PRINCIPLES. 


Sxetron 1880. Specific relief, &e., when allowed. 
1881 Specific relief, how given. 
1882. Preventive relief, how given... 
1883. Not to enforce penalty, &c. 


Sec. 1880. Specific or preventive relief may be given in the 
cases specified in this Title, and in no others. _ 

Sec. 1881. Specific relief is given: 

1. By taking possession of a thing, and delivering it to a 
claimant ; 

2. By compelling a party himself to do that which ought to 
to be done; or, 
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3. By declaring and determining.the rights of parties, other- 
wise than by an award of damages... 

Sec. 1882. Preventive relief is given by prohibiting a party reliet how 
from doing that which ought not to be done. given. 

Sec. 1888. Neither specific nor preventive relief can be Not to enfores 

pe ; 

granted. to enforce a penal law, except in a case of nuisance, 
nor to enforce a penalty or forfeiture in any ease. 


CHAPTER I, 


SPECIAL RELIEF,, 


ARTICLE I. Possession of real property, 
. IT. Possession of personal property... - 
lII. Specific performance of obligations. 
IY. Revision of contracts. 
V. Rescission of contraats. 
YI. Cancellation of instruments, 


ARTICLE I. 


POSSESSION GF REAL PROPERTY. 


Szcrion 1884. Judgment for. possession or title. 


Sec. 1884. A person entitled to specific real property, by Judgment tor 
reason either of a perfected title, or of a claim to title which or title, 
| ought to be perfected, may recover the same in the manner 
prescribed by the Cope or Crvit, Procepurs, either by a judg- 
ment for its possession, to be executed by the sheriff, or by a 
‘judgment requiring the other party to perfect the title, and to 


deliver possession of the property. ; 


ARTICLE IT. 


POSSESSION OF PERSONAL PROPERTY, 


Section 1885. Judgment for. deliyery, . n 
1886. When holder may be compelled to deliver. 
22 
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Sec. 1885. A person entitied to the immediate possession of 
specific personal property may recover the same in the man- 
ner provided by the Cops oF CIVIL PROCEDURE. 


Sec. 1886. Anyperson, having tke possession or control, of 
a particular article of personal property, of which he is not the 
owner, may be compelled specifically to deliver it to the per- 
son entitled to its immediate possession, in either of the fol- 
lowing cases: 

1. When the thing Geena is held subject to an express 
trust in favor of the claimant ; 

2. When pecuniary compensation would not afford adequate 
relief for the loss of the thing claimed ; 

8. When it would be extremely este to ascertain the ac 
tual damage caused by its loss. 


ARTICLE III. 


SPECIFIC PERFORMANCE OF OBLIGATIONS, 


Section 1887. In what cases compelled, 

1888, Remedy mutual. 

1839. No remedy unless mutual. 

i890. Distinction between real and personal property. 

1891. Contract signed by one party only, may be enferced 
by other, 

1892. Liquidation of damages nota bar to speciiic perfor- 
mance, 

1893. What cannot be specifically enforced. 

1894. What parties cannot be compelled to perform. 

1895. What parties cannot have specific performance in 
their favor. : 

1896. Specific performance not required when oppressive, 

1897. Agreement to sell property, by one who has no title. 

1898. Relief against parties claiming under person bound 
to perform. 


Sec. 1887. Except as otherwise provided in this article, the 
specific performance of an obligationmay be compelled: 


1. When the act to be done is in the performance, wholly 
partly, of an express trust ; 
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2. When the act to be done is such that pecuniary compen" 
gation for its non-performance would not afford adequate re- 
lief ; 

8. When it would be extremely difficult to ascertain the ac- 
tual damage caused by the non-performance of the act.to be 
done; or, : . 
| 4, When it has been expressly agreed, in writing, between 
| the parties to the contract, that specific performance thereof 
/ may be required by either party, or that damages shall not be 
| considered adequate relief. e 


Sec. 1888. When either of the parties to an obligation i 18 Remedy; 
entitled to a specific performance thereof, according to the 
provisions of the last section, the other party is also entitled to 
it, thotgh not within those provisions. 


| 
| 
| See. 1889. Neither party to an obligation can be compelled Noremeay 
| specifically to perform it, unless the other party thereto has 

| performed, or is compellable specifically to perform, every- 

| thing to which the former is entitled under the same obligation, 

| either completely, or nearly so, together with full compensa- 

tion for any want of entire performance. 


sec. 1890. It is to be presumed that the breach of an agree- Distinction _ 
between real 


i eee x Š ‘ Iawad and personal 
ment to transfer real property cannot be adequately relioved #4 pers: 


by pecuniary compensation, and that the breach of an agree- 
ment to transfer personal property can be thus relieved. 


See. 1891. A party, who has signed a written contract, may Contract is 
be compelled. specifically to perform it, though the other pars party oniy may 


ty has not signed it, if the latter has performed, or offers to bY others. 
perform it on his part, and the case is otherwise proper for en- 
forcing specific performance. 


Sec. 1892. A contract otherwise proper to be specifically Liquidation 
a of damages 


enforced, may be thus enforced, though a penalty is imposed, Puapar te 
or the damages are liquidated for its breach, and the par ty ih cea a 


default is willing to pay the same. 


‘Sec. 1893. The following obligations cannot be specifically wnat cwmnot 


be rpecifieally 
enforced : : enfureed- 


1. An obligation to render personal service ; i - 
2.. An obligation to employ another in personal service ; 
3. An agreement to submit a controversy to arbitration ; 
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4, An agreement to perform an act, which the party has not 
power lawfully to perform when required to Go s03, 

5. An agreement to procure the act or consent of the wife of 
the contracting party, or of any other third person; or, 

6. An agreement, the terms of which are not sufficiently cer- 
tain to make te pr ecise act whichis to be done, clearly ascer- 


tainable. 


Sec. 1894. Specific performance-cannot be enforced against 
a party to a conégract, in any of the following cases : . 

1. If he has not reeeived an adequate consideration for the 
contract 3 

2, Ifit is not, as to him, jtist and reasonable ; 

3. If his assent was obtained by the misrepresentation, con- 
cealment, circumvention, or unfair practices of any party to 
whom performance would:become due under the contract, or 
by-any promise of such party, which has-not been substantial- 
ly fulfilled; or,. 

4. If his assent: was given. under the- influence of mistake, 
misapprehension, or surprise, except that where the contract 
provides for compensation in.case of mistake, a mistake within 
the scope of such provision may be compensated for, and the 
contract specifically enforged in other respects, if proper to be. 


so enforced. 


Sec. 1895. Specific performance cannot be enforced in fa- 
vor ofa party who has.not fully and fairly performed all the 


party, except where his failure to perform is only partial, and 
either entirely immaterial, or capable of being fully compensa- 
ted; in which case specific performance may be compelled, up 
on full compensation being made for the default. 


Sec. 1896.. Specifie performance cannot be compelled, when 


it would operate more harshly upon the party required to per- 
form, than its refusal would operate upon the party seeking it. 


Sec. 1897. An agreement for the sale of property cannot 
be specifically enforced in favor of a seller who cannot give to 
the buyer a title free from reasonable doubt. 


See. 1898. Whenever an obligation inm respect to real prop- 
erty would be specifically enforced against a particular person, 
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ES 


. ene a . Relief against 
it may be in like manner enforced against any other person Sete : 


claiming under him by a title created subsequently to the obli- renin erg 
gation, except a purchaser or incumbrancer in good faith and ‘??°™°"™ 
for value, and except also, that-any such person may exoner- 

ate himself by conveying all his estate:te the person entitled te 


enforce:the obligatien. 


ARTICLE IV. 


REVISION OF CONTRACTS. 


m 


Section 1899. When contract may be revised. 
1900. Presumption as to intent of.parties. 
1901. Principles of revision. 

1902. Enforcenzrent of revised contratt. 


f 
i 
| 
} 
f 
i 
| 
t 
| 


| “Bee. 1899. When through fraud, or a mutual misteke of the When contract 
‘parties, or a mistake of one party, which the other at the time 

knew or suspected, a written contract does not truly express 

‘the intention of the parties, it may be revised on the applica- 

‘tion of a .party aggrieved, so as to express that‘intention, so 

far as it can be done without prejudice to rights acquired by 

third persons, in good faith and for value. 


Sec. 1900. For the purpose of revising a contract, it must Presumption | 

‘ : as to intent o 

tbe presumed that all the parties thereto intended to make an patties. 

equitable and conscientious agreement. 

Sec. 1961. In revising a written instrument, the court may Principles of 
5 , J Prini 

y ° . 2 revision. ~ 

qure what the instrument was intended to mean, and what 

were intended to be dts legal consequences, and is not confined 

to the inquiry what the language of the instrument was intend- 

ed to be. l 


| Sec. 1902. A contract may be first revised, and then speci- Enforcement 
3 > of revise 
cally enforced, contract. 
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ARTICLE V. 
RESCISSION OF CONTRACTS. 


Section 1903. When rescission may be adjuaged. 
£ 1904. Rescission for mistake. 
1905. Court may require party rescinding to do equity. 


. Whenrescission Sec. 1903. The rescission of a written contract may be ad. 
mav pe adjudged , : . f 
jadged, on the application of a party aggrieved : 
1. Inany of the cases mentioned in section 889.5 or, 
2. Where the contract is unlawful, for causes not apparent 
upon its face, and the parties were not equally in fault; or, 
3. When the public interest will be prejudiced by permit- 


ting it to stand. : 


Rescissionfor Sec. 1904. Recission cannot be adjudged for mere mistake, 


Mistake, 
unless the party against whom it is adjudged can be restored to 
substantially the same position as if the contract had not been 
made. 

Gourt may Sec. 1905. On adjudging the rec®sfon of a contract, for any 


require party ° 
revoinding to other cause than usury, the cour? may require the party to 


do equily, j , 
whom such reliefis granted to make any compensation to the 
other which justice. may require. 


ARTICLE VI. 


i CANCELLATION OF INSTRUMENTS. 


Section 1906. When cancellation may be ordered.. 
1907. Instrumeat obviously void, 
1908, Cancellation in part.. 


EEE A Sec. 1906. A written instrument, in respect to which there 1 

ey o reasonable apprehension that if left outstanding it may cause 
serious injury to a person against whom it is void or voidable, 
may upon his application, be so adjudged, and ordered to be de- 
livered up or canceled. 


 afinal injunction may be granted to prevent the breach of an 
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Sec. 1907. An instrument, the validity of which is apparent tstrument 5i, 
upon its face, or upon the face of another instrument which is 
necessary to the use of the former in evidence, is not to be 
deemed capable of causing injury within the provisions of the 
last section. 


Sec. 1908. Where an instrument is evidence of different cancelation 
in art. 
rights or obligations, it may be canceled in part, and allowed to i 
stand for the residue. : ` 


CHAPTER IIT. 


PREVENTIVE RELIEF. 


Srction 1909, Preventive relief, how granted, 
1910. Provisional injunctions. 
1911. Injunction, when allowed. 
1912. Injunction, when not allowed. 


Sec. 1909. Preventive reliefis granted by injunction provis» Preventive 


r relief, houw 
ional or final. granted. 


Sec. 1910. Provisional injunctions are regulated bythe CODE Provisionat 
ji junction, 
or CIVIL PROCEDURE. 


Sec. 1911. Except where otherwise provided by this Title, rmjuncticn 


wher alluwed. 


| oe existing in favor of the applicant : 


ee EP HT IE TT EE T 
FeO RYT VI ITE RE TS NTT E TE Por ri 


. Where pecuniary goapaer would not afford adequate _ 

a 

2. Where it would be ere difficult to. ascertain the 
the amount of compensation which would afford adequate res 
lief ; 

3. Where the restraint is necessary to prevent a multiplicity 
of judicial proceedings; or, 

4, Where the obligation arises from a trust. 


Sec. 1912. An infunction cannot be granted: Injunction, _ 


when not 
1. To stay a judicial proceeding pending at the commence~ aliowed. 


. ment of the action in which the injunction is demanded ; unless 


such restraint is necessary to prevent a — of such pro- 
ceedings. 


2. To stay proceedings in a court of the United States ; 
21* 
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3. To stay proceedings, in‘another state, upon a judgment of 
a court of that state ; 

4, To prevent the execution of a public ee by officers 
of a law, for the public benefit ; 

5. To prevent the breach of a come, the performance of 
which would not be specifically enforced ; 

6. To prevent an injury to the person, character, or person- 
al relations of the applicant, not amounting to a nuisance; ex- 
cept that in an action for divorce, an injunction may be'granted 
to prevent interference with a wife or child ; 

7. To prevent the exercise of a publie or private office, ina 
lawful manner, by the person in possession’; 

8. To prevent a legislative act by a municipal corporation ; 
or, 

9, Where relief, equally efficacious, can be obtained by ary 
other usual mode of proceeding, except-in case ‘of breach of 
trust. 


P À R T I J. 
SPECIAL RELATIONS OF DEBTOR AND ‘OREDITOR. 


‘Trrtz I. Getiéral Principles. 
II. Fraudulent Instruments and Transfers. 
III. Assignments for the Benefit of Creditors. 


TITLE I. 
GENERAL PRINCIPLES. 


Section 1913. Who is a debtor 
1914. Who is a creditor. 
1915, Contracts of debtor are valid, 
1916. Payments in preference, 
1917, Relative rights of different creditors, 
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‘Séc. 1913. A debtor, within the ‘meaning of this Title, ig wheis debtors 


one who, by reason of an existing obligation, is or may become 


liable to pay money to another, whether sueh liability is certain 
or contingent. i 


Sec. 1944. A creditor, within the ‘meaning of this Title, i ig Whe is a 


creditor, 
one in whose favor an obligation éxists, by reason of which he 


is, or may become, entitled to the payment of money, 


Sec. 1915. In the absence of fraud; every contract of a Contracts ot 


debtor is valid against all his creditors, existing or subsequent, Y5% 
who have not acquired a lien on the property affected by such 
contract. 


Sec. 1916. A debtor may pay one creditor in preference to Payments in ` 
preference, 


ancther, or may give to one creditor security for the payment 
of his demand, in preference to another. 


‘See. 1917. Where a creditor is entitled to resort to each of Relative rights 
Of Meren 


séveral funds for the satisfaction of his-claim, and another pers creditors. 


‘gon has an interest in, or is entitled as a ‘creditor to resort to, 


some but not all of them, the latter may require. the former to 
seek satisfaction from those funds to which the latter has no 
such claim, so far as it can be done without impairing the right 
of the former to complete satisfaction, and without doing i injus- 
tice to third persons: 


TITLE If. 
FRAUDULENT INSTRUMENTS AND TRANSFERS, ; 


Suction 1918. Transfers, &c. with intent to defraud treditors, 
1919, Certain transfers presumed fraudulent. 
1920. Presumption, how repelled. 
1921 Rights of purchasers and thortgagees. 
1522, Creditor’s tight must be judicially ascertained. 
1923. Question of fraud, how determined, 


Sec. 1918. Every transfer of property or charge thereon transters, Xo. 
with intent to 
made, every obligation incurred, and every judicial proceeding ie 
taken, with intent to delay or defraud any creditor or other 7 
person of his] demands, is void against all creditors of the 


debtor, and their successors in interest, and against any per- 
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sons upon whom the estate of the debtor devolves in trust for 
the benefit of others than the debtor.’ 


Sec. 1919. Every transfer of personal property, other than 
a thing in action, or a ship or cargo at sea, or in a foreign port, 
and every liea thereon, other than a contract of bottomry or 
respondentia, is presumed, if made by a person having at the 
time the possession or control of the property, and not accom- 
panied by an immediate delivery, and followed by. an actual 
and continued change. of possession of the things transferred, to 
be fraudulent and therefore void, against those who are his 
creditors while he remains in possession, and the successors in 
interest of such creditors, and against any person on whom his 
estate devolves in trust for the benefit of, others than himself, 
and against purchasers or incumbrancers in good faith subses 
quent to the transfer, 


Sec. 1920. The presumption declared by the last section may 
be repelled by showing that the transfer was made in goad faith 
and without intent to defraud. . 

Sec. 1921. The. provisions of this Title do not affect tho 
rights of a purchaser or incumbrancer, in good faith and for 
value., . 

Sec. 1922. A credišor can avoid the act or obligation of his 
debtor, for fraud, only where the fraud obstructs the enforce- 
ment, by legal process, of his right to take the property affect- 
ed by the transfer or obligation, | 

Sec. 1923. In all cases arising under this Title, or under 
section 535 of this Code, the question of fraudulent intent is 
one of fact, and not of law; nor can any transfer or charge be 
adjudged fraudulent solely onthe ground that it was not made 
for a valuable consideration., 


~ TITLE II. 


ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 


Section 1924. When debtor may execute assignment. 
1923. Insolvency, what. 
1926. Certain transfers not affected. 
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Section 1927. What debts may be secured. 
1928, What preferences may be given, 
1929. Preference must be absolute. 
1930, Certain rights not affected by preferences in assign- 
_ ment. 
1931, Joint and separate debts. 
1932. Assignment, when void. : 
1933. The instrument of assignment. 
1934, Compliance with provisions of last section necessary 
to yalidity of assignment. 
1935. Assignee takes subject to rights.of third parties. 
1936, Inventory required. 
1937. Verification of inventory. 
1938, 1939. Recording assignment and filing inventory, 
1940. Effect of omitting to record. 
1941, Assignment of real property. 
1942. Bond of assignees, 
1943. Conditions of disposal and conversion. 
1944. Accountings. 
1945. Property exempt. 
1946. Compensation. 
1947. Assignees protected for acts done in good faith. 
1948, Assent of creditor necessary te modification of as- 
signment. 


Sec. 1924. An insolvent debtor may, in good faith, execute pur eer 
an assignment of property to one or more assignees, in trust assignment. 
for the satisfaction of his creditors, in conformity to the pro- 
visions of this chapter; subject, however, to the provisions of 
this Code relative to trusts and to fraudulent transfers, and to 
the restrictions imposed by law upon assignments by special 
partnerships, by eorporations or by other specific classes of 
persons. 

Sec. 1925. A debtor is insolvent, within-the meaning of this! ni" 
Title, when heis unable to pay his debts from his own means, 
as they become due. 

Sec. 1926. The provisions of this Title do not prevent a per- Setai tare 
son residing in another state or country from making there, in 
good faith, and without intent to evade the laws of this Territory, : 
a transfer of property situated within it, nor do they affect the 

power ofa person, although insolvent and within this Territory, 
-totransfer property to a particular creditor for the purpose of , 
paying or securing the whole or a part of a debt owing to such 
creditor, whether in his own right or otherwise. A 
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Sec. 1927. An assignment for the benefit of creditors may 
provide for any subsisting liability of the assignor which he might 
lawfully pay, whether absolute or contingent. 


Sec. 1928. Except as otherwise specially provided by statute, 
an assignment by aninsolvent debtor, for the benefit of creditors, 
may give a preference to one or more creditors, or classes of 
creditors, in the following cases, and in no others: 

1. Judgments may be preferred to debts not injudyment ; 

2. Debts which are liens orcharges upon the assig-ed pro- 


perty, or upon some part of it, may be preferred to debts which 


are not such hens or charges; 
-3. Debts for-money or other property lent without interest, 
may be preferred to debts for money-lent upon interest, or for 


‘property sold, or for services rendered ; 


4, Lebtsdue from the assignor by’ actus of a trust, may be 
preferred to debts which are not thus due; and, 

5. Debts for personal services performed within six months 
next before the assignment, may, to an extent not exceeding 
fifty dollars to any -one person, be preferred to other debts not 


‘within any of the preceding classes. 


Sec. 1929. A preference, in an anen for the benefit of 


‘creditors, can'only be given absolutely, and without reserving 
any power of revocation. 


Sec. 1930. No provisions in an‘assignment, giving a prefer- 
ence to acreditor, can affect or impair any right of another 


-ereditor to priority of payment, whether created by law, or aris- 


ing from an obligation or transaction of the parties. 


Sec. 1981. Joint, or joint and several debtors can prefer 
their joint creditors only out-of joint property ; and can prefer 
the individual creditors of each only out of the separate property 


-of each. 


‘Sec. 1932, An assignment for the benefit of creditors is void 
against any creditor of the assignor not assenting thereto, in the 


following cases : | 
1. Ifit gives an unlawful preference of one debt or class of 


debts over another; 


2. If it givesa preference dependent upon any condition or 


contingency, or with any power of revocation reserved; 
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8. If it tends to coerce any creditor to release or compromise 
his demand ;- 

4, Tf it provides for the payment of any claim known to the 
assignor-to be false or fraudulent;. or for the payment of more 
upon any claim than is justly due from the assignor ;: 

5. If it reserves any interest in the assigned property, or in 
any part thereof, to the assiguor or, for his benefit, before all his 
existing debts are paid ;: r 


6. If it confers upon the assignee any power which, if exer-. 
cised, might prevent or delay the immediate conversion of:the . 


assigned property to the purposes of the trust ;: 

T. If it eet him, from. liability - for soli of duty or 
misconduct ;. 

8. If it ee section 193% of this: Gode.. 


Sec. 1983. An assignment for the benefit ofcreditors must 
bein writing, subscribed by the assignor, or by his agent there- 


to authorized by writing, and, if it embraces a fee or freehold. 


estate in real property, itmust be sealed. Tt must be acknowl- 


edged by the person executing it, or: proved by a subscribing. 


witness, in the mode prescribed by the article on Proof and 
Acknowledgment of Instruments, and the acknowledgment or 
. proof must be certified, before its delivery. 


Sec. 1934: Unless the provisions-of the last section are com« 
_ plied with, an assignment for the benefit of creditors is void 
against every creditor ofthe assignor not assenting thereto. 


Sec. 1985. An assignee for the benefit of creditors is not to 
be regarded as a purchaser for value, and has no greater rights 
than his assignor:had, in respect to things in action transferred 
by the assignment. 

Sec. 19386.. Within twenty days after an assignmeat is made 
for the benefit of *creditors, the assignor must make and file, 
in the manner prescribed by section 1938, a full and true in- 
ventory, showing: 

1. All the creditors of the assignor;- 


2. The place of- residence of each creditor, if Known to the- 


assignox, or if not known, that fact must be stated; 

3. The sum.owing to each creditor, and the nature of each 
debt or liability, whether arising on written security, account or 
otherwise ; 
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4, The true consideration of the liability in each case, and 
the place where it arose; | 

5. Every existing judgment, mortgage, or other security for 
the payment of any debt or liability of the assignor ; 

6. All property of the assignor at the date of the assignment 
which is exempt by law from execution ; and, 

T. Allof the assignor’s property at the date of the assign- 
ment, both real and personal, of every kind not so exempt, and 
the incumbrances existing thereon, and all vouchers and secu- 
rities relating thereto, and the value of such property accord- 
ing to the best knowledge of the assignor. 


Sec. 1937. Ani affidavit must be made by every person exe- 
cuting an assignment for the benefit of creditors, to be annexed 
to and filed with the inventory mentioned in the last section, 
to the effect that the same is in all respects just and true, acs 
cording to the best of such assignor’s knowledge and belief. 


Sec. 1988. An assignment for the benefit of creditors must 
be recorded, and the inventory required by section 1936 filed, 
with the register of deeds of the county in whieh the assignor 
resided at the date of the assignment; or, if he did not then. 
reside in this’ Territory, with the like officer of the county in 
which his principal place of business was then situated; or if 
he had not then a residence or place of business in this Terri- 
tory, with the like officer of the county in which the principal 
part of the assigned property was then situated. 


Sec. 1959, Ifan assignment for the benefit of creditors is 
executed by more than one assignor, it must be recorded, and 
a copy of the inventory required by section 1986 must be filed, 
with the register of deeds, of every county in which any of the 
assignors resided at its date, or in which any of them, not then 
residing in this Territory, had then a place of business. 


Sec. 1940. An assignment for the benefit of creditors is 
void against creditors of the assignor, and against purchasers 
from him, if the assignment is not recorded, and the inventory 
required by section 1936 filed, pursuant to section 1938, with- 
in twenty days after the date of the assignment. 


Sec. 1941. Where an assignment for the benefit of credi- 
tors embraces real property, it is subject to the provisions of 
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article IV of the chapter on Recording Transfers, ag well as to 
those of this Title. 


"Sec. 1942. Within thirty days after the date of an assigns 
ment for the benefit of creditors, the assignee must enter into a 
bond to the people of this Territory, in such amount as may be 
fixed by the probate judge of the county in which the original 
inventory is filed, with sufficient sureties, to be approved by 
such judge, and conditioned for the faithful discharge of the 
trust, and the due accounting for all moneys received by the 


assignee, which bond must be filed in the same office with the 
original inventory. 


Sec. 1943. Until the inventory and affidavit required by 
sections 1936 and 1987 have been made, and the assignment 
has been duly recorded, and the inventory filed, and the as- 
signee has given a bond as reġuired by the last section, an as- 
signee for the benefit of creditors has no authority to dispose 
of the estate or convert it to the purposes of the trust. 


Sec. 1944. After one year from the date of an assignment 


. 35l 
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assiguees. 


Conditions of 
disposal and 
conversion, 


Accountinys, 


for the benefit of creditors, the assignee may be required, on | 


the petition of any creditor, to account before the probate 
judge of the county where the accompanying inventory was 
filed, in the manner prescribed by the Cop or Civin PROCE- 
DURE, 


Sec. 1945. Property exempt from execution, and insuran- 
ces upon the life of the assignor, do not pass to the assignee 
by a general assignment for the benefit of creditors, unless the 


instrument specially mentions them, and-declares an intention 
that they should pass thereby. 


Sec. 1946. In the absence of any provision in the assign~ 
ment to the contrary, an assignee for the benefit of creditors 
is entitled to the same commissions as are allowed by law to 
executors and guardians, but the assignment cannot grant 
more, and may restrict “the commissions to aless amount, or 
deny them altogetker. 


Seo. 1947. An assignee for the benefit of creditors j is not to 
be held liable for his acts done in good faith in the execution 
of the trust, merely for the reason that the assignment is af.” 
terward adjudged void. 
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Sec. 1948. An assignmen§ for the benefit of- creditors, 
hich has been executed and recorded so as to transfer the 
property tothe assignee, cannot afterwards be canceled or 
modified by the-parties thereto, without the consent of- every 
creditor affected thereby. l 


PART EIT. 
NUISANCE, 


TITLE Ë. General Principles. 
Il. Public Nuisances. 
Tit. Private Nuisances.. 


TITLE I. 
GENERAL PRINCIPLES. ~ 


Sserron 1949. Nuisance, what. 
1950. Public nuisance. 
1951. Private nuisance. 
1952. What is not deemed a nuisance. | 
1958. Successive owners. 
1954. Abatement does not preclude action.’ 


Sec. 1949. A nuisance consists in unlawfully doing an act, 
or omitting to perform a duty, which act or omission either: 

1. Annoys, injuries or endangers the comfort, repose, health 
or safety of others; or, - 


2. Offends decency ; or, 
8. Unlawfully interferes with, obstructs, or tends to obstruct, | 


or renders dangerous for passage, any lake, or navigable river, 
bay, stream, canal or basin, -or any public park, square, street 
or highway ; or, N 

4. In any way renders other. persons insecure in life, or in 
the use of property. 
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Sec. 1950. A public nuisance is one which affects equally Perle 
ns . ; : nuisance, 
tke rights of an entire community or neighborhood, although 


the extent of the damage may be unequal. 


Sec. 1951. Every nuisance not included in the definition of Private 
the last section is private. to. 
Sec. 1952. Nothing which is done or maintained under the What is not 


eenh d x 


express authority of a statute can be deemed a nuisance. nuisance. 


K ° i ata f Successiv 

sec. 1953. Every successive owner of property who neglects Successive 
to abate a continuing nuisance upon, or in the use of, such pro- 
perty, created by a former owner, is liable therefor in the same 


manner as the one who frst ereated it. 


Sec. 1954. The abatement of a nuisance does not prejudice Abatement 


the right of any person to recover damages for its past exis- Préctuded 
tence. 


TITLE II. 


PUBLIC NUISANCES. 


Sretron T955. Lapse of time does not legalize,, 
1956. Abatement. 
1957. When notice is required. 
1958. Remedies for public nuisances. 
¥959, Action. 
1960. How abated. 


Bee. 1955.. No lapse of time can legalize a public nuisance, Lapse of 
time does not 


amounting to an actual obstruction of public. right. legalize. 


Sec. 1956. The remedies against a publie nuisance are: _ Remedies for 

; pubiic nuisance, 
1. Indictment; 
2. A civil action; or, 
3. Abatement. 
| Sec. 1957, The remedy by indictment is regulated by the Pct, a, 
PENAL Cops and the Copz or CRIMINAL PROCEDURE. 


| Bec. 1958. A private person may maintain an action for a Action. 
| public nuisance if it is specially injurious to himself, but not 
otherwise. j 


| Dece, 1959..A padi nuisance may be abated by any public Bow abate. 
| body or officer authorized thereto by jaw: 
23 
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When allowed. f 
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dp retur ed“ 


CIVIL CODE. l 


Sec. 1960. Any person may'abate a public nuisance which is 
specially injurious to him, by removing, or, if necessary, de~ 
stroying the thing, which constitutes the same, without com- 
mitting a breach of the peace, or doing unnecessary injury. 


TITLE II. 


PRIVATE NUISANCES, 


Srction 1961. Remedies for private nuisances. 
1962. Abatement, when allowed. 
1963. When notice is required. 


l 


Sec. 1961. The remedies against a private nuisance are: 

1. A civil action; or, 

2. Abatement. 

Nec. 1962. A person injured by a private nuisance may 
abate it by removing, or, if necessary, destroying the thing 
which constitutes the nuisance, without committing a breach of 
the peace, or doing unnecessary injury. 

Sec. 1963. Where a private nuisance results from a mere 
omission of the wrongdoer, and cannot be abated without enter- 
ing upon his land, reasonable notice must be given to him be- 
fore entering to abate it. 


PART IV. 
MAXIMS OF JURISPRUDENCE. 


Sec. 1964. The maxims of jurisprudence hereinafter set forth 
are intended not to qualify any of the foregoing provisions of this 
Code, but to aid in their just application. 


Sec. 1965. When the reason of a rule ceases, so should the 
rule itself. 


Sec, 1966. Where the reason is the same, the rule should be 
the same. 


= 


> 
i 
| 
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Sec. 1967. One must not change his purpose to the injury 
of another. 


Sec. 1968. Any one may waive the advantage of a law in- 
tended solely for his benefit. But a law established for a pub- 
lic reason cannot be contravened by a private agreement. 


Sec. 1969. One must so use his own rights as not to infringe 
upon the rights of another. 


Sec. 1970. He who consents to an act is not wronged by it. 

Sec. 1971. Acquiescence in error takes away the right of ob- 
jecting to it. 

See. 1972. No one can take advantage of his own wrong. 

‘Sec. 1973. He who has fraudulently dispossessed himself of 
a thing may be treated as if he still had possession. 

Sec. 1974. He who can and does not forbid that which is 
done on his behalf, is deemed to have bidden it. 

Sec. 1975. No one should suffer by the act of another. 

Sec. 1976. He who takes the benefit must bear the burden. . 

Sec. 1977. One who grants a thing is. presumed to grant 
also whatever is essential to its use. 

Sec. 1978. Hor every wrong there is a remedy. 

Sec. 1979. Between those who are equally in the right, or 
equally in the wrong, the law does not interpose. 

Sec. 1980. Between rights otherwise equal, the earliest is 
preferred. 

Sec. 1981. N o man is responsible for that which no man can 


control. 


Sec. 1982. Thelaw helps the vigilant, before those who sleep 


on their rights. 


Sec. 1983. The law respects form less than since: 
Sec. 1984. That which ought to have been done, is to be re- 


| garded as done, in favor of him to whom, and against him from 
| whom, performance is due. 


Sec. 1985. That which does not appear to exist is to be re- 


| garded as if it did not exist. 


Sec. 1986. The law never requires impossibilities. 7 


Sec. 1987. The law neither does nor requires idle acts. 
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The law disregards trifles. 


Particular expressions qualify those which are 


Contemporaneous exposition is in general the 


| 
The greater contains the less. 


Superfluity does not vitiate. 
That is certain which can be made eertain. 
Time does not confirm a void act. 


The incident follows the principal, not the prin- 


cipal theincident. 


Sec. 1996. 


An interpretation which gives effect is- preferred 


to one which makes void. 


Sec. 1997. 
See. 1998. 


Interpretation must be reasonable. 
Where one of two innocent persons must suffer 


by the act of a third, he, by whose negligence it happened, must 
be the suiferer. 


PART V. 


DEFINITIONS AND GENERAL PROVISIONS, | 


Section 1999. 


2000. 
2001. 
2002. 
2003. 
2004, 
2005. 
2006. 
2007. 
2008. 
2009. 
2010. 
2011. 


2012. 


2013. 
2014. 


Words, how used. 

Sundry words. 

Degrees of care and diligence. 

Care and diligence. 

Degrees. of negligence, 

Negligence. 

Children. 

Debtor and creditor.. 

Good faith, 

Notice.. 

Actual notice. 

Constructive notice. i 
Certain. persons deemed to-have constructive notice, 
Notice, when impossible. . 

Paper, i 
Persons 
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Secriox 2015. Several. 
2016. Third persons. 
2017, 2018. Holidays, 
2019. Business days. 
2020. Certain acts not to be done on holidays, 
2021, 2022. Usage, what. 
2023. Value. 
2024, Verdict, 
2025. Time. 
2026. Genders. 
2027, Numbers. 
2028. Commissioners of deeds. 
2029. Compound interest. 2030, Writing, 2031. Forms. 
2032. Construction of the Code. 
2033. Repeal of former statutes. 
2034. Time when Code takes effect.. 


Sec, 1999, Words used in this Code are to be understood words, now 
in their ordinary sense, except when a contrary intention plain 
ly appears, and except aiso that the words hereinafter ex~ 
plained are to be understood as thus explained. 


Sec. 2000. Whenever the meaning of a word or phrase ig Sundry words. 
defined in any part of this Code, such definition is applicable 
to the same word or phrase wherever it occurs, except where a 
contrary intention plainly appears. 

Sec. 2001. There are three degrees of care and of diligence Degrees of — 
mentioned in this Code, namely, slight, ordinary and great. diligence. 
The latter include the former. 


Sec. 2002. Slight care or diligence is such as persons of OF- gare and 
dinary prudence usually exercise about their own affairs of “UNS 
‘slight importance ; ordinary care or diligence is such as they 
usually exercise about their own affairs of ordinary impor= 
tance; and great care or diligence is such as they usually ex- 
reise about their own affairs of great importance. 


Ered arraren 
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Sec. 2003. There are three degrees of negligence mentioned- Degrees of 
€G11B eure. 
in this Code, namely, slight, ordinary and gross. The latter 
include the former. i 


Sec. 2004. Slight negligence consists in the want of great 
Care and diligence ; ordinary negligence, in the want of ordi- 
nary care and diligence; and gross negligence, 1 in the want of 
slight care and diligence. 


Negligence. 
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Goong faith, 


Notice. 


Actual notice. 


Constructive 
, notico, 


Certain persons 
decmed te have 
constructive 
notice, 


Notice when 
impossible, 


Paper. 


Person, 


Several, _ 
y 


Third persons. 


Holidays. 
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. Sec. 20C5. The term “children,” as used in this Code, in- 
cludes children by birth and by adoption. 

Sec. 2006. Except in Part III of this Division, every one 
who owes to another the performance of an obligation 1s called 
a debtor, and the one to whom he owes it is called a creditor. 

Sec. 2007. Good faith consists in an honest intention to ab- 
stain from taking any unconscientious advantage of another, 
even through the forms or technicalities of law, together with 
an absence of all information or belief of facts which would 
render the transaction uncenscientious. 

Sec. 2008. Notice is either actual or constructive. 

Sec. 2009. Actual notice consists in express information of 
a fact. 

Sec. 2010. Constructive notice is notice impute& by the law 
to a person not having actual notice., 

Sec. 2011. Every person who has actual notice of cireum- 
stances sufficient to put a prudent man upon inquiry as to a 
particular fact, and who omits. to make such inquiry with reas 
sonable diligence, is deemed ta have constructive notice of the 
fact itself. . 

Sec. 2012. A notice which is false when given, is net made 
valid by the subsequent happening of the event. 


Sec. 2018. The word “ paper,” as used in this Code, means 
any flexible material upon which it is usual to write. 


Sec. 2014. The word “ person,” as used in this.Code, ‘ex- 
cept when used by way of contrast, includes not only humaa 
beings, but bodies politic or corporate. 


Sec. 2015. The word “several,’” as used in this Code in re- 
lation to number, means two or more. 


4 


Sec. 2016. The words “ third persons,” as used in this Code, 
include all who are not parties to the obligation or transaction 
concerning which the phrase is used. 


Sec, 2017. Holidays, within the meaning of this Code, are, 
every Sunday, the first day of January, the twenty-second day 
of February, the fourth day of July, the twenty-fifth day of 
December, every day on which an election is held throughout 
the Territory, and every day appointed by the president of the 


i 
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i 
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United States, or by the governor of this Territory, for a pub- 
lic fast, thanksgiving, or holiday. 

Sec. 2018. Ifthe first of J anuary, the twenty-second of Feb- ™ 
ruary, the fourth of July, or the twenty-fifth of December, 
falls upon a Sunday, the Monday following is a holiday. 


Sec. 2019. All other days than those mentioned in the last Business days. 
two sections are to be deemed business days, for all purposes. 


Sec, 2020. Whenever any _ act of a secular nature, other Certain acts 
than @ work of necessity or mer cy, is appointed by law or con~ on hul.days. 
tract to be performed upon a particular day, which day falls 
upon a holiday, such act may be performed upon the next busix 
ness day, with the same effect as if it had been performed upon 


the day appointed. 


Sec. 2021. Usage, within the meaning of this Code, is a Usage, what. 
reasonable and lawful public custom concerning transactions 
of the same nature as those which are to be affected thereby, 
existing at the place where the obligation is to be performed, 
and either known to the parties, or so well established, gener- 
al and uniform, that they must be presumed to have acted with 
reference thereto. 


` 


Sec. 2022. The words“ usual,” and CRION as used 14- 
in this Code, mean ‘according to usage.” 


Seo, 2023. A valuable consideration, within the meaning of valve. 
this Code, is a thing of value parted with, or a new obligation 
assumed, at the time of obtaining a thing, which is a substans 


tial compensation for that which is obtained thereby. It is ` 
also called simply “value.” 


Sec. 2024. The word “verdict,” as used in this Code, in- Tete 
clades not only the verdict of a jury, but also the finding upon 


the facts, of a judge, or of a referee appointed to determine 
the issues in a cause, 


Sec. 2025. Fhe word “year” as used in this Code, means Time. 
a calendar year, and “month ” a calendar month. Fractions 
of a year are to be computed by the number of months, thus, 
half a year is six months. Fractions of a day are to be disre- 
garded in computations which includemore than one day, and _ 


involye no questions of priority. 
i 22* 
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Sec. 2026. Words used in this Code in the masculine gen- 
der include the feminine, except where a contrary intention 
plainly appears. ` 

Sec. 2027. Words used in this Code in the singular num- 
ber include the plural, and the plural the singular, except 
where a contrary intention plainly appears. 

Sec. 2028. Any act required to be done by or before a com- 
missioner of deeds, may be done by or before any officer men~ 
tioned in sections 517, 518 and 519 of this Code, subject to 
the regulations contained in those sections. 

Sec. 2029. The words “ compound interest,” as used in 
this Code, mean interest computed with semi-annual rests. 

Sec. 2030. The words “writing ” and “ written,” as used in 
this Code, include “ printing”’ and ‘* printed,” except in the 
case of signatures, and where the words are used by way of 
contrast to printing. Writing may ‘be made in any manner, 
except that when a person entitled to require the execution of 
a writing demands that it be made. with ink, it must be so 
made. 

Sec. 2031. The forms contained in the schedule annexed to 
this Code are to be deemed sufficient for the purposes designa- 
ted in the caption of each respectively, and whenever any per~ 
son is-entitled to recefvye an instrument now commonly known 
by any such designation, he is entitled to receive it in the form 
given in the schedule, and cannot require it to be given in any 
other form, unless it kas been otherwise-expressly agreed. 


Sec. 2032. The rule that statutes in derogation of the coms 
mon law are to be strictly construed has no application to this 


Code. 


Sec. 2033. All statutes, laws and rules heretofore in force 
in this Territory, inconsistent with the provisions of this Code, 
are hereby repealed or abrogated; but such repeal or abroga- 
tion does not revive any former law heretofore repealed, nor 
does it affect any right already existing or accrued, or any 
proceeding already taken, except as in this Code provided ; 
Provided: That the practice and procedure as established 
by chapter I, of the laws of 1862, entitled “An act to 
establish a code of civil procedure,” approved May, 1862, so — 
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far as applicable to this code, shall remain in full force and 
effect; and, provided further, That nothing contained in this 
Code shall be so construed as to abrogate or impair the provis- 
ions of any statute exempting property from Py under exes 
cution for debt. 
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Sec. 2034. This Code shall fake effect from and after to Moen to take 


date of its approval. 


SCHEDULE OF FORMS. 


No. 1. 


GRANT OF REAL PROPERTY, WITHOUT COVE. 
NANTS. 


VEAL dariis Nee ii Di Ol T , of the first part, | 


and C. D., of scene, Othe second part, witnesseth: 
} That the ey a ilb first part hereby grants to the party 
of the second part, in consideration Of .....essessesso dollars, now 
received, all the real property situated in ........ Mavsasiei ane 
bounded .. TA i 

Wrrwzss as haa and seal of the party of the first part. 

A. B. [Sal] 
Sealed and delivered in the \ 


presence of 


E. F 


No. 2. f 
GRANT OF REAL PROPERTY, WITH COVENANTS. 


THIS GRANT, made the n.s: day Of sesssesessesseo „in the 
D sav sanse , between A. B., of... . OF the first part, 
ANE COD 08 ranak , of the D nee witnesseth : 
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I. That the party of the first part hereby grants to the par- 


ty of the second part, in consideration Of ......eeeee dollars, 
now received, all the real property situated in...........0685 and 
bounded CE E E Geeavaere * 


1I. That the party of the first part covenants with the par~ 
ty of the second part, that the former is now seized in fee sim- 
ple of the property granted; that the latter shall enjoy the 
same without any lawful disturbance; that the same is free from 
all ineumbrances; that the party of the first part, and all per- 
sons acquiring any interest in the same through or for him, 
will, on demand, execute and deliver to the party of the sec- 
ond part, at the expense of the latter, any further assurance 
of the same that may be reasonably required; and that the 
party of the first part will warrant to the party of the second 
part all the said property against every person lawfully claim- 
ing the same. | 

Witness the hand and seal of the party of the first part. 

A. B. [Seal] 
Sealed and delivered in es 
presence of 


; Hi. FF. 


No. 3. 
LEASE. 


THIS LEASE, made the...... day-of sasssecsene, in the year 
palcencuad , between A. B,. of............... of the first part, and C. 
Dig OF taernatens , of the second part witnesseth : 

That the party of the first part lets, and the party of the 
second part hires, the [describing the property let], for the 
termo fenera ,at the[annual]rent of ............ dollars, 
to be paid by the party of the second part to the party of the 
first part [in equal quarterly payments]. | 


[ Signatures. ] 
No. 4. 
MORTGAGE OF REAL PROPERTY. 
THIS MORTGAGE, made the...... day Ol scussssaes , in the 


VEAL sessceees , between A. B., Oluri R , of the first 


FRE FERRET ate oT enn 


3 


CIVIL CODE. 


part, and ©, D., Girisim , of the second part, witness- 
eth : 
[I.] That in consideration of .............0. dollars, now re~ 


ceived, the party of the first part hereby mortgages to the par- 
ty of the second part [Aere describe the property|, as security 
for the payment to him of ...........00 dollars, on [or-before | 
LINO sosise day OL asaur , 18..., with interest thereon [or, 
as security for thé payment of a bond, describing it, &e. | 

[Lf a power of sale is tobe given add,| II. That in case of 
the non-payment of the principal sum, or of any part of the in- 
terest thereon, when due, the party of the second part may 
enter upon and sell the property above described, in the man~ 
ner prescribed by the Civil Code and the Code of Civil Proced- 
ure of this Territory, and apply the proceeds of such sale to 
the satisfaction of the amount due under this mortgage, and of 
the expenses of the sale; the residue to be forthwith paid to 
the party of the first part. 

[If the interest clause is to be inserted, add,| III. That, if 
the interest upon the principal sum mentioned herein is not 


fully paid as it falls due, the entire principal shall become ims — 


mediately due and payable, at the option of the party of the 
second part. 

[If the insurance clause ts to be inserted, add,| IV. That 
the party of the first part shall, at his own expense, keep the 
[buildings] on the said property insured against fire in a repu- 
table insurance office, for the benefit of the party of the secs 
ond part, to the extent of............ dollars, until this morts 
gage is paid or otherwise extinguished. 

Witness the hand and seal of the party of the first part. 
A. B. [Seal] 


presence of ` 


E. F. 


Sealed and delivered o the \ 


No. 5. 
MORTGAGE OF PERSONAL PROPERTY. 


THIS MORTGAGE, made the......day of .........., in the 
Years... between A. B. Of.....sepseeeeeee, Of the first part, 
and ©. D., of.....++. ere . , of the second part, witnesseth : 


363 


364 


CIVIL CODE. 


[I.] That in consideration of ...........0- dollars, now re- 
ceived, the party of the:first part hereby mortgages to the par- 
ty of the second part [here describe the pro perty), as security 
for the payment to him of ........ssesee dollars, on [or before | 
tHe Assn day Olvdssasveedes , 18..., with interest thereon [ 07, as se- 
curity for the payment of a bond, describing it, &c. | 

[Lf a power of sale is to be given, add,| II. That in case of 
the non-payment of the principal sum, or of any part of the in- 
terest thereon, when due, the party of the second part may en- 
ter upon any place where the said property is situated, and. 
sell the property above described, in the manner prescribed by 
the Civil Code and the Code of Civil Procedure of this Terri- 
tory, and apply the proceeds of such saie to the satisfaction of 
the amount due under this mortgage, and of the expenses of 


the sale; the residue to be forthwith paid te the party of the 
first part. 


[If the interest clause is to be inserted, aild,| ITI. That, if 
the interest upon the principal sum mentioned herein is not 
fully paid as it falls due, the entire principal shall become im- 
mediately payable, at the option of the party of the second 
part. 

[Lf the insurance clause is to be inserted, add.] IV. That 
the party of the first part shall, at histown expense, keep the 
said property insured against [fire] in a reputable insurance 
office, for the benefit of the party of the second part, to the ex- 
TENG Ol ican tienes dollars, until this mortgage is paid or otker- 
wise extinguished. 

[In case the principal obligation is for a term longer than 
one year, add,| V. That the party of the first part hereby 
agrees to execute, upon demand, at any time after eleven 
months from the date hereof, a new mortgage to the same effect, 
to secure so much of the obligation for which this mortgage is 
a security as will remain unsatisfied at the end of one year from 
this date. 


Witness the hand and seal of the party of the first part. 


A. B. [Seal] 


Sealed and delivered in the 
presence of 


E. F. 
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No. 6. 
BOND. 

THIS BOND, made the......day of.......000. , in the year 
iusi , between A. B., Of.....ccce cereeeseseeg OF the first part, 
and Ce Da Ofisine , of the second part, witnesseth : 

That the party of the first part, being indebted unto the par- 
ty of the seeond part in the sum of............ dollars, hereby 


binds himself to pay the same to the said party of the second 

part, or to his order [6r; to the bearer], [in....years from the 

date hereof, with interest at the rate of....,.per cent. a year, 

payable half-yearly-on the...... day Ol secsseweseuices ANG aesan] 
Witness the hand and seal of the party of the first part. 

A. B. [Seal] 


Sealed and delivered! in. the 
presence: of | 


E. F. 


No. 7. 
BILL OF LADING. 


RECEIVED, in good order [on board the ship............ 50”, 
ON thE sci vintwnsecas railway], from A. B. [name of consignor], 
[one thousand barrels of flour, or otherwise deseribing the 
goods], to-be delivered at.......00... , tothe order of C. D. [or, 
| to the bearer], on payment of............freightage, [and......... 
| primage. } 
| [Date.] F Signature. | 
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No. 8.. 
CHARTER-PARTY. 


| THIS CHARTER-PARTY, made the ...... day Ol serisi ; 
Fin the year ........, - Det ween A Bar 0f aione , of the 
first part, and O. D., Of .cccccssesssessees , of the second part, wit- 
f hesseth ; 

| L That the party of the first part lets to the party of the 
g second part, the [ship] .............0006. , how lying at ...... Naas 
of which E. F. is master, for a voyage to be made from...... 


3i 
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TER tO sesseeeeesse [ory for the term of ...esssssess.e... from the 
date hereof. ] 

II. That the party of the first part warrants that the said 
[ship] shall be [kept] seaworthy, and in every respect fit for 
the voyage [and shall be provided with a sufficient crew and 
provisions. | 

III. That the party of the second part may put on board the 
said [ship] any goods whatever, except such as are contraband 
of war. 


IV. [Lf the vessel is chartered for a voyage only] That the 


party of the second part shall be allowed... .. days for loading 
At the? Porto ~aseiemeahsonies sali desacs aus days for discharg- 
ing [and reloading] at the port of ...........eeeeeee and epee 
days for final discharge at the port of .........eceeeeeee |, exclu- 


sive, in each case, of Sundays and legal holidays; and com- 


‘mencing, In each case, from the time that notice is given to the 


party of the second part, or his proper agent, of the readiness 
of the vessel to receive or discharge cargo; and that for every 
day of alditional detention of the vessel for these purposes, the 
party of the second part shall pay to the party of the first part 


TET dollars. 

V. That the party of the second part: T pay to the party 
of the first part, at ....... A s WIDI: 23ci sans days after 
the arrival of the said [ship] at that port, sesssssseseserese dol- 


lars, in full for the hire of the same [and shall also pay, as they 

fall due, the expenses of victuaiing and manning the same, and 

all port chargesand pilotage that may be due thereon |. 
Witness the hands and seals of the parties. 


B. [Seal.] 
D. [ Seal. | 

Sealed and delivered in the 

presence of } 
G. H. 
`- No. 9. 
BOTTOMRY BOND. 
THIS BOTTOMRY BOND, made the...... day of ..... pes 


santas y in the year scce cong between A. D., of 4 sicenee 
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the [master] of the [ship]........... , now lyingat..... 
eked , of the first part, and C. D., of .........., OË the 
second part, witnesseth : 

I. That whereas [stating the cireumstances which render the 
hypothecation proper|, and whereas, the party of the second 
part has lent to the party of the first part, for the use of the 
said vessel, thesum of ..... ..dollars; now therefore, the party 
of the first part binds himself, the said vessel and her freight- 
age, for the payment to the party of the second part of the 
said sum, with......... . dollars in addition, as maratime 
interest, within. ...... days after the arrival of the said ves- 
sel uninjuredat ....... [or, on the ... .day OF steers T 
ISun , if the said vessel is not previously lost by perils other 
than its unseaworthiness at setting out, or the barratry of its 
master |. 

If. That, in case of the loss or injury of the said vessel [from 
any of the above mentioned perils], the party of the first part 
shall pay to the party of the second part so much only of the 
said sum and interest as may be equivalent to the net value, to 
the owner, of any portion ot proceeds of the said vessel, saved 
to him. 

Wuirwess the hand and seal of the party of the first part. 

A. B. [Seal] 

Sealed and delivered in a 


presence of 


B-E; 


Ño. 10. 
RESPONDENTIA BOND. 
THIS RESPONDENTIA BOND, made the..... day of 


bdo So daca wy AY ENO yole ianea , between A. B., of... 
ERE , the [master] ofthe [ship]..........., nowly- | 
ingat......., of the first part, and C. D. of........... 


of the second part witnesseth: 

I. That whereas [stating the circtimstances which render the 
hypothecation proper], and whereas the party of the second 
part has lent to the party of the first pert, for the use of the 
said vessel, the sum of........ dollars; now therefore, the 


party of the first part binds himself, and all the cargo laden | 
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and to be laden on board the said vessel, for the repayment to 
the party of the second part of the said sum, with ......... 
dollars in addition, as maritime interest, within......... days 
after the arrival of the said cargo uninjured at,...........[07, 
on the...... Gay ofsniy sence , 18.., if the said cargo is not 
previously lost by perils other than the barratry of the master]. 

iJ. That in case of the loss or injury of the said cargo [from 
any of the above mentioned perils], the party of the first part 
shall pay to the party of the second part so much only of the 
said sum and interest as may be equivalent to the net value, to 
the owner, of any portion or proceeds of the said cargo, saved 
to him. 

Wurwess the hand and seal of the party of the first part. 

A. B. [Seal.] 
Sealed and delivered in the 
presence of } 


+ No, 11. 
POLICY OF MARINE INSURANCE ON VESSEL. 


THIS POLICY OF MARINE INSURANCE, made the... 


day of ....., m the year....... , between A. B. [name of 
insurer], of .......- , and C. D. [name of insured, of ......... 
Mareen , Witnesseth : 

That in consideration of the premiom oferas dollars, be- 
ing at the rateof..... per cent. upon the amount ofinsurance, 
now xeceived from the said C. D., the said A. B. mnsugzs him 
tothe extent of ...... .. dollars, upon his interest [as mort- 


gagee, or otherwise, Uf He ws not the absolute owner | in the[ one- 
fourth part of the ship...... |, which interest is hereby 
valued at...... dollars. i 
This insurance is made upon the following terms: 
I. The period during which this insurance is to continue is 


from the ...... day of seess eco, 18... ., at noon, until the.... 
day of........, 18...., at noon [or, at and from the port 
Of pubes hak SRO ENO Olt CL 6 acre gins , until the said vessel 


has been safely moored at the last name port for twenty-four 


hours |. 
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II. The risks insured against areall perils and losses of every 
kind, which may happen to the said vessel during the period 
above specified, except those which are caused by the unseca- 
worthiness of the vessel. 


III. In case of any disaster happening to the subject of insu-. 


rance, the insured must labor for its recovery, and the „insurer 
will contribute to the expense thereof according to the amount 
insured. 

IV. Partial losses, amounting in the aggregate, on a single 
voyage, to less than [five] percent. of the value of the subject 


of insurance, after making the usual deductions, are excepted : 


from this insurance. 


V. No act of the insurer or of. tlie insured, in saving or re-. 


covering from disaster the property insured, ig to be deemed an 
acceptance or waiver of abandonment. | 


VI. in adjusting a partial loss, the old materials are tobe. 
applied. towards payment for the new, and, exceptin the case of 


anchors, cannon, and metal sheathing, one-third is to be deduct- 
ed from the remaining cost of. repairs; in the case of. metal 
sheathing, deduction is to be made from the cost of its repair, at 
the rate of two and a half per cent. for each. month during 
which the old sheathing was on the vessel ; in considering a claim 
for a constructive total loss, similar deductions are to.be made 
from the estimated expenses of repairs, and if, after making 
such deductions, the expenses would not exceed one-half the 
value of the vessel, the loss is to be deemed partial only. 


VIL. The amount of any note given for premium under this 


-policy, if unpaid, is to be deducted from any payment of loss. 
VIII. The amount, of a loss insured against is payable to. 


eses... for the benefis.of fwhom it may concern], Within....+ 
days after proof of loss and interest is given to the insurer. | 
IX. Ifthe insured has effected any prior insurance upon the 


same subject, the insurer herein is liable only for so much of a 
loss as is not covered by such prior insurance, and must return 


the premium upon the rest; but if the insured effects a subse- 


quent insurance, the insurer herein is nevertheless liable to the 
full amount herein specified, and has no right to contribution 
from such subsequent insurer. n 


X. In case mo insured is entitled tọ a return of premium, 
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in whole or in part, the insurer is entitled to retain [one half 


of one per cent. ] in all events. 
[Stgnature. | 


No. 12. 
POLICY OF MARINE INSURANCE ON CARGO. 


THIS POLICY OF MARINE INSURANCE, made the 
oss Gay of... ..in the year...... , between A. B. frame of in- 
surer], of, se... and O. D. [name of insured], of...... , Witness~ 
eth: 

That in consideration of a premium of .......-dollars, being 
at the rate of...... per cent. upon the amount of insurance, now 
received from the said O. D., the said A. B. InsURES him to 
the extent of .........dollars, upon his interest [as mortgagec, 
or otherwise, if he is not the absolute owner] in [describing the 
property|, on board the [ship] s.s.s... 3 OF senses , which inter- 
est is hereby valued at......... dollars. 

This insurance is made upon the foHowing terms: 


J. The period during which this insurance is to continue is 


from the... .siday Of ecscees , 18..., at noon until the...... i 
MAY Ol scsskae’ ,18..., at noon [or, from the commencement of 
loading the cargo insured,at the port of......... until it is safe- 
ly landed at the port of.........604 ul 


IIL. The risks insured against are all perils and losses of ev- 
ery kind which may happen to the cargo insured, durmg the 
period above specified, except those which arise from the in- 
herent nature thereof, without external injury. 

TII. In case of any disaster happening to the subject of in- 
surance, the insured must labor for its recovery, and the insu- 
rer will contribute to the expense thereof aooo r MAg to the 
amount insured. | 

IV. Partial losses are excepted from this insurance in the 
following cases: 

1. [ Here. specify articles particularly, with the rate of par- 
ticular average allowed. | 

2. Losses by dampness, change of flavor, mustiness, or mold, 
unless caused by actual contact of water with the articles dam- 


aged. 
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3. Leakage of any liquid, unless caused by stranding or col- 
dision with another vessel. | 

V. No act of the insurer or of the insured, in saving or re- 
covering. from disaster the property insured, is to be deemed an 
acceptance or waiver of abandonment. 

WI. The amount of any note given for premium wader this 
policy, if unpaid, is to be deducted from any payment of loss. 

VII. The amount ofa loss insured against is payable to...... 

... for the benefit of......ceeseee see: WHI Ticesiscced days after 

tear of loss and interest is given to the insurer. 

VIL. If the insured has effected any prior insurance upon 


-the same subject, the insurer herein is liable only for so much of 


„a loss as is not covered by such prior insurance, and must return 
the premium upon the rest; but if the insured effects a subse~ 
-quent insurance, the insurer herein isnevertheless liable to the 
full amount herein specified, and has no right to contribution 
from such subsequent insurer. 

IX. In case the insured is entitled to a return of premium, 
in whole or in part, the insurer herein is entitled to retain [oue 
half of one per cent. ] in all events. 


[Signature] 


No. 13. 
POLICY OF MARINE INSURANCE ON FREIGHTAGE, 


THIS POLICY OF MARINE INSURANCE, made the 
vee day Of......00,in the year........., between A.B. [name 
of insurer}, of ..... sesesseey and O. D. [name of cxsured], of 
aariin , Witnesseth : 

That in consideration of a premium of.......0------dollarg, 
being at the rate of......per cent. upon the amoun: of insurance, 
now received from the said ©. D., the said 4. B. INSURES 
him to the extent of.........dollars, upon his irterest [deserib- 
dt if not absolute] in the freightage upon all @rgo laden or to 
be laden on board the............0f .......see4,Which interest is 
hereby valued at.............. dollars. 

This insurance is made upon the following terms : 

` I. The period aa which this Msurarceis to continue is 
from the......day of......, 18..., atnoon unil the tersseeeeday Of 
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18,.., at noon [o,, from the commencement of loading cargo on 
the said vessel, at the port of.........,until it is safely landed at 
the port of........062. |. 

II. The risks insured against are all perils ‘and losses. of 
every kind, which”may happen during the period above spesis 
fied, to prevent the said ship from earning.the freightage in~ 
sured ; except losses arising from the negléet of the master to 
save freightage by.procuring other vessels to convey the cargo 
to its destination, when necessary ant practicable, or from his 
neglect to preserve damaged ‘cargo. 

ITI. In case of any disaster happening to the subject of in- 
surance, the insured must labor for its recovery, and the insu- 
rer will contribute to the.expense thereof-according to the 
amount insured, | 

- IY. Partial losses, amounting in the aggregate, on a single 
voyage, to less than [fve] per cent. of the value of the subject 
of insurance, afper making the ugual deductions, are excepted 
~ from this insurance. l 

V. No act of the insurer, or of the insured, in saying or re- 
covering fram, disaster the property ingured, is to be deemed an 
acceptance or, Kaiver of abandonment. _ 

VI. The amount .of any note given for, premium under 
this policy, if unpaid, isto be deducted from any payment o! of 
logs. | 

YII. The amount of.a loss insured against is payable to— 
sebr the benefit of,......66 within... u days after proof 

of loss and interest is gwen, to the insurer. 

YILI. ¥ the insured has effected any prior insurance upon 
the same sthject, the insurer herein is liable only for so much 
of a loss as is not covered by such prior insurance, and must 
return the. priumiam upon the rest;. but if the insured effects a 
subsequent inmrance, the insurer herein js nevertheless liable 
to the full amynt herein specified, and has no right to con- 
tribution from sich subsequent insurer. 

IX. -In case.tre insured is entitled to a return of premium, 
in whole or in pat, the insurer is entitled to retain [one-half 
of one per cent.] i all events. 

[ Signature. | 
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No. 14. 
POLICY OF FIRE IN SURANCH. -à 


THIS POLICY OF FIRE INSURANCE, made the... .. 


day Of ecuwasanees , in the year......... , between A. B. [name of 
insurer |, Of........0..., and C. D. [name of insured], of....., 
seovevese, Withesseth : ' 


-That in consideration of a premium of.........dollars, being — 


at the rate of......per cent. upen the amount of insurance, now 
received from the said C. D. the said A. B. insures him to 
the extent-of..........6. dollars, upon his interest [as mortgagee, 


or otherwise, if he is not the absolute owner], in [deseribing 
the property |. 

This insurance is made upon the following terms: 

I. The period during which this insurance is to continue is 
from the......day Of.....0.+.6, 48—, at noon, until the...... 
day Of....seereees , 18—, at noon. 


II. The risks insured against are loss or damage by fire. 


ITI. A loss caused by invasion, insurrection, riot, civil com- 
| motien, or any military or usurped power, is excepted. 

E av The policy does not cover books of account, written ob- 
ligations, securities, or evidences of title or of debt, money or 
bullion, casts, jewelry, medals, musical or scientific instruments 
(other than a piano forte in a dwelling house), patterns, pic~ 
‘tures, plate, precious stones, printed music, sculptures, statu” 
lary, or watches, except so far as the same are specially men- 
toned herein. 


V. If any explosive substance is kept upon. the premises 
herein mentioned, in quantities greater than or in a manner 
different from that allowed by law, this policy is suspended un- 
itil the law is obeyed. 


VI. This policy is suspended during the use of the premises 
herein mentioned for any of the following purposes, without 
the written consent of the insurer [specifying the purposes]. 

| VIL. In case the property insured is in peril of damage by 
Hite, the insured must use his best efforts to protect it there» 
From, the expense of which shall be paid by the insurer to the 
extent of this insurance. | | 
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VIII. The property insured cannot be abandoned to the in- 
gurer. 

IX. Whitten notice of loss must be given to the insurer iune 
in a reasonable time thereafter, and the insured must deliver to 
the insurer a statement in writing, verified by his oath or affir- 
mation, showing to the best of his knowledge and belief: 

1. The ownership of the thing insured ; 

2. Its cash value at the time of loss;. 

8. By whom, and for what purposes, the Premises oa which 
the loss occurred were occupied ; 

4. When and how the fire originated; 

5. All other insurance upon the same property, giving a 
copy of the written portions oi each policy. 

X. The insurer has a right to enter upon the premises where 
a loss occurs, and to examine all property insured, after a loss, 
and all books and papers relating to such property. 

XI. The insurer may, at his option, pay for a loss accor- 
ding to the cash value at the time of loss, or replace the thing 
lost or injured with another thing of the same kind and quality, 
or repair the injury, if it can be fully repaired; but notice of 
his election to do so must be given within thirty days after no- 
tice of loss, or the right thereof is lost. 

XII. In case of any other insurance upon the property here- 
by insured, the insurer herein is liable only for such propor- 
tion of the whole loss, as the amount hereby insured bears to 
the gross amount of insurance effected; and a floating policy, 
sufficient in terms to cover the property hereby insured, 1s te 
be deemed to cover any excess of the value of sueh property 
over the amount specifically insured thereon. 

(XIII. This policy shall be void if any other insurance nor 
exists, or is hereafter effected upon the same property, without 
the written consent of the insurer herein]. 

XIII. [or XIV.] The amount of a loss insured against 
payable to the insured in thirty days after proof of loss andi iD 
terest is given to the insurer. 

XIV. [or XV.] This insurance may be terminated at anj 
time by the insured, on notice to the insurer; in which cas 
the insurer must refund all premium paid in excess of the cu! 
tomary short rates for the time the policy kas been in forc 
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T may also be terminated by the insurer, upon giving notice 
to the insured, and refunding to him a ratable proportion uf 


the premium paid, according to the time that the policy has 


| been in force. 


$ 


[Signature.] 


No. 15. - 
POLICY OF LIFE INSURANCE. 
THIS POLICY OF LIFE INSURANCE, made the........ ; 


day Of ....eececeeeg ID the Year....csee. , between A. B. [name of - 
Ainsurer |, Of secovcveeceeee, and C. Le [name of insured}, of...... 
i witnesseth : 


That in consideration of a premium of.....,.........dollars, 


being at the rate of —»~—,per cent. upon the amount of insu- 
irance, new received from the said ©. D. [and of the annual 


premium of dollars, to, be paid on or before the......day of 
| in every year during the period insured], the said A. B. 


INSURES him to the extent of........ dollars, upon the life of 


[name of person whose life is insured]. 


This insurance is made wpon the following terms : 
I. The period during which this insurance is to continue is 


tho life OF .....cceccsoess [o7, E£rom.....see. HO wsnndecnus r 
| II. The amount to be paid in case of the death of the said 
ORNE 8 teenies .....- dollars [with participation in profits], which 
| PS to be paid tO.....eceeeee, ,| his. executors, administrators, or as- 


bigns, or ifthe policy is issued to the wife of the person whose 
Rife is insured, for her sole use, or, in case of her death, to her 
Rhildren, or their guardian, for their use, or, if she leaves no 
schild, then to her executors. or administrators], at.......... in 
Fixty days after notice and proof of the death of, ............de- 
flucting therefrom so much of the premium for the then eurs 
went year as may be unpaid. 

| IIL If, without the written consent of the insurer, the per< 
$on whose life is insured passes beyond the boundaries of the 
E/nited States of America, otherwise than into Canada, Nova 
: Scotia, or New Brunswick; or passes west of the 100th degree 

Be vest longitude, or north of the 50th degree of north latitude ; 

br between the ae of July and the 1st of November pases 
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south of 86 degrees, 30 minutes of north latitude ; or enters 


upon a voyage on the high seas; or becomes personally en- 
gaged in blasting, mining, submarine operations, or in the 
production of highly inflammable or explosive substances, or in 


working a steam-engine in any capacity, or in service or labor 


upon any railroad or in any kind of navigation, or in any milita- 
ry or naval service (other than that of the militia when not actu- 
ally employed in military opefations), the insurer shall not be 
liable to any payment under this policy, in case of his death 
while so situated or engaged, or in case of his death from any 
disease contracted ør injury suffered while so situated-cr en- 
gaged, and the insurer may in any -such case terminate this 
policy. | 

IV. If the person whose life is insured ‘commits suicide, or 
dies from any injury suffered in a ‘duel in which he is in any 
way engaged, or stffered in consequence of the violation of a 
penal-law, or if the representations made upon the application 
for thie policy are-in any material respect untrue, this policy 
shall be: void. 

V. Upon the expiration of this policy, or in case it is now 
or hereafter becomes void, all payments made thereon shall þe- 
jong to the insurer. 

VI. H£ this policy is transferred or hypotheecated, proof of 


‘the right of the holder to receive the amount of insurance must 


be “given to the insurer sixty days before .payment can be 


-required. 


LSignatere. | 
Approved, January 12th, 1866. 
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An Act to Establish the Courts and Define the Jurisdiction of Justix 
ces of the Peace. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


JURISHIGEION OF JUSTICES OF THE PEACE. 
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Section 1. ‘The ‘jurisdiction of justices of the peace in all surisdiction ' 


eases shall, unless otherwise directed by law, be limited to the county. 


county wherein they may have been elected, and where they 
shall reside. 


Sec. 2. Justices of thé peace within and coextensive with Powers of 


their respective counties, shall have jurisdiction and authority < 

1. Fo administer an oath ‘or affirmation authorized or rex 
quired by law tobe administered ; 

2. To take the acknowledgment of deeds, mortgages, and 
other instruments of writing ; ; 

3. Fo solémnize marriages; 

4. Toissuesubpenafor witnesses and coerce their attendance 
in catises or matters pending before theth, or other cause or mat- 
ter wherein they may be required to take depositions ; 

5. To try the action for forcible entry and detention, or de- 
tention only, of real property$ 

6. To proceed against security for costs and bail for the stay 
of execution on their dockets; 

T. To issue attachments, and proceed against the goods and 
effects of debtors in certain cases; 

8. To issue executions on judgments rendered by them ; 

9. To try the right of the claimant to property taken in exe- 
culion or on attachment ; 

10. Gf an action arising on contract for the recovery of 


money only, if the sum claimed does not exceed one hundred 
` dollars; | | C l 


ats 
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11. Of an action for damages for an injury to the person or 
to the real property, or for taking, detaining, or injuring per- 
sonal property, if the damages claimed do not exseed one hun- 
dred dollars ; 

12. Of an action for a penalty not exceeding one hundred 
dollars, given by the statutes; 

18. Of an action upon a voni conditioned for the payment 
of money not exceeding one hundred dollars, though the pens 
alty exceed that sum, the judgment to be given for the sum 
actually due, when the payments are to be made by install- 
ments, an action may be brought for such installment as it be- 
comes due; 

14, Of an action upon a surety bond or undertaking taken 
by them, if the penalty do not exceed one hundred dollars; 

15. To take and enter judgment on the confession of a de« 
fendant when the amount does not exceed one hyndred dollars; ` 

16. In all civil actions to be brought against constable or 
the sureties to his official undertakings, or against both, for the 
failure of any constable to pay over any money by him collect- 
ed, to the party thereto entitled, or for any neglect of duty by 
such constable in his official capacity, when the sum sought to 
be recovered by the plaintiff in such action, shall not exceed 
one hundred dollars. 


Sec. 8, Justices of the peace shall not have cognizance of 
any action į 

1. To recover damages for an assault, or assault and battery 
where the damages exceed one hundred dollars; 

9. In actions for malicious prosecution; ~, 


8. In actions against justices of the peace or other Smoar 
for misoonduct in office, except.in eases it ie in this act or 
by statute 3 

4, In actions for slander, verbal or written; : 

5. In actions on contract for real estate ; 

6. In actions for false imprisonment; _ 

T. In actions for libel, or criminal conversation, or seduc~ 
tion, or upon a promise to marry, except in cases provided by, 
statute 5 | 


8. Nor in actions in which the title to real estate is sought to 
be recovered, or may properly be drawn in question, except 
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actions for trespass on real estate which are providéd for in 
this act or by statute. 


Sec. 4. Every justice of the peace shall keep his office in 
the precinct for which he may be elected, and not elsewhere ; 
but he may issue process in any place in the county. 


Sec. 5. No justice of the peace shall hold his office in the 
same room with a practicing attorney, unless such attorney 
shall be his law partner ; and in that case, such partner shall 
not be permitted to appear or practice as an attorney, in any 
case tried before such justice. 


Sec. 6. Every justice of the peace elected in any precinct in 
this Territory, after qualifying, is hereby authorized to hold 
his court for the trial of all actions of which jurisdiction is giy- 
en him by this act, and to hear, try, and determine the same 
according to law; and for that purpose, where no special pro- 
vision is otherwise made by law, such court shall be vested with 
all the necessary powers which are possessed by courts of record 
in this Territory ; and all laws of a general nature are to apply 


to such justices’ court, so far as the same may be applicable,. 


‘Cand not inconsistent with the provisions of this act.” 


COMMENCEMENT OF SUITS.—SERVICE AND RE« 
TURN OF PROCESS. 


Sec. 7. Every justice of the peace shall keep a docket in 
which he shall enter: 

1. The title of all causes commenced before him; _ 

2. The time when the process was issued against the defend- 
ant, and the particular nature thereof ; 

8. The time when the parties appeared before him either 
without, or upon the return of process ; 

4, A brief statement of the nature of the plaintiff’s demand, 
and the amount claimed, and if any set-off was pleaded, a simis 
lar statement of the set-off, and the amount estimated; 

5. Every adjournment, stating at whose request, and for 
What time; 

6. The time when the trial was had, stating whether the same 
was by the jury or by the justice ; | 
J, The verdict of the jury, and when rendered ; Beg 
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8. The time of issuing execution, and the name ofthe officer 
to whom delivered, and an account of the debt, damages and 
costs, and the fees due to each person separately ; 

9. The fact of an appeal having been made and allowed, and 
when made and allowed; 

10. Satisfaction of judgment when made ; 

11. And sach other entries as may be material. 


Sec. 8. Actions before justices of the peace are commenced 
by summons, or by the appearance and agreement of the parties 
without summons. In the former the action is deemed com 
menced upon delivery of the writ to the constable to be served ; _ 
and he shall note thereon the time of receiving the same. In 
the latter case, the action is deemed commenced at the time of 
docketing the -case. 

Sec. 9. When a guardian to ‘the suit is necessary, he must 
be appointed by the justice as follows: 


1. Ifthe infant be plaintiff, the appointment must be made 
before the summons js issued, upon the application of the infant, 
ifthe be of the age of fourteen'years or upwards; if under that 
age, upon the application of some friend. The consent ia wri- 
ting of the guardian to be appointed, and to be responsible for 
costs if he fail in tke action, must be filed with the justice ; 

2. Ifthe infant be defendant, the:guardian must be appoint- 
ed before the trial. It is the right-of the infant to nominate 
his own guardian, if the infant be over fourteen years of age, 
and the proposed guardian be-present and consent in writing to 
be appointed. Otherwise the justice may appoint any suitable 
person who gives such consent. 

Sec. 10. The style of the summons shall be: “The Terri 


tory of Dakota, ......... county ;” it shall be dated the day it 
is issued, signed by the justice issuing the same, directed tothe 


constable or sheriff of the proper county (except in case a per- 


son be deputed to serve it, in which case it shall be directed to 
such person), must contain the names of the defendant or de_ 
fendants, if known; if unknown, give a description of him or 
them, and command the officer or person serving the same, to 
summon the defendant or defendants to appear before such jus- 
tice, at his office, in ......... county, at a time specified therein, 
and must describe the plaintiff’s cause of action in suqh geners 


a 
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al terms as to apprise the defendant of the nature of the claim 

against him, and there shall be indorsed on the writ the amount 

for which the plainti£ will take judgment.if.the defendant fail 

to appear. If the defendant fail to appear, judgment shall not fails to apnea, 
be rendered for a larger amount and the costs. 

Sec. 11. The summons must be returnable not more than guarantee when, 
twelve days from its date, and must be served at least three su how, 
days before the time of appearance ; as follows: . . 

1. By delivering a copy of the summons with the indorsement 
thereon (certified by the constable or person serving the same 
to be a true copy), to the defendant, or leaving the same at his 
usual place of residence;- 

2. An acknowledgment on the back of the summons, or the 
voluntary appearance of a defendant, is equivalent to service. 


Sec, 12, A' summons against a corporation may be served Sammons, now 
upon „the president, mayor, ehairman of the board of direc- seperation: 
tors or trustees, or other chief -offcer ; or, if its chief officer be 
not found in the county, upon its cashier, treasurer, secretary, . 
clerk, or managing agent; or, if none of the aforesaid officers 

' can be found, by a copy left at the office or usual.place of 
business of such corporation, with. the person having. charge 
thereof. 


Sec. 13. When the. defendant-is an Incorporated insurance summons on 
ageney of insur- 
company, and the action is brought in a county in which there asce compauy. 
is an agency thereof, the service may be upon the chief officer 


of such agency.. 


Sec. 14. When the defendant is a foreign corporation, hav- onagency et 
. a . P . . - ", feraign cuerpo 
ing a managing agent in this Teritory, the service may be upon ration. 
such agent. 


Sec. 15. When the: defendant i is a-minor under thé age of When defendant 

fourteen years, the service’ must be upon him and upon his 
guardian or father; or if neither of these can be found, then 
upon his mother or the person having the care or control of 
the infant, or with whom helives. If neither of these can be 
found, or if the.minor be no more than fourteen years of age, 
service.on him alone shall be sufficient. The manner of service 
may be the same as in the case of adults. 


Sec. 16. Every justice issuing any process authorized by this 7s#tiee may 


empower person 


act, upon being satisfied that such process will not be executed {2 senpe 
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for want of an officer to be had in time to execute the same, 
may empower any suitable person, not being a party to the suit, 
to execute the same, by an indorsement on the process, to the 
following effect: ‘At the request and risk of the plaintiff, I 
authorized A. B. to execute and return this writ. E.F., justice 
of the peace; and the person so empowered shall thereupon 
possess all the authority of a constable in relation to the execu- 
tion of such process, and shall be subject to the same obliga- 
tions, and shall receive the same fees for his services. 


APPEARANCE. 

Of appearance Sec, 17. The parties are entitled to one hour in which to ap- 
pear, after the time mentioned in the summons for appearances, 
but are not bound to remain longer than that time, unless both 
parties have appeared, and the justice being present, is en- 
gaged in the trial of another cause. In such case the justice 
may postpone the time of appearance untilthe close of such 
trial. 


PLEADINGS. 


Pieadings when Sec, 18. The pleadings in justices’ courts must take place 
© take place, . : : 
at the time mentioned in the summons for the appearance of 
the parties, or at such time thereafter, not exceeding one week, 
as the justice may appoint, for the convenience of the parties, 
and by their consent. 


Pleading in |= = Sec. 19. The pleadings in justices’ courts are? 
justices’ courts ` ; e o . . 
ee 1. The complaint by the plaintiff, stating the cause of ac- 
tien 5 
2. The answer by defendant, stating the grounds of defense, 
8. When the answer sets up a counter claim by way of aset 


off, the reply by the plaintiff. 


pices Den aLay Sec. 20. The pleadings may be oral, or der may be in 
writing, writing ; if oral, the substance of them must be entered by the 


justice in his docket; if in writing, they must be filed in his 
office, and a reference to them made in his docket; they ar 
not required to be in a particular form, but must be such a 
to enable a person of common understanding to know what i$ 
intended. 

Complaint What ` Sec. 21. The complaint must state in a plain and dires 
manner the facts constituting the cause of action. 
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Sec. 22. The answer must contain a denial of all the material Answerhow Ț 
facts stated in the complaint which the defendant believes to be t° contain, 
untrue, and also a statement in a plain and direct manner of 
any other facts constituting a defense ora counter claim, by 
way of set-off, upon which an action might be brought by the 


defendant against the plaintiff in a justice’s court. 


Sec. 23, When the answer contains a counter claim, the zepty of visint- 
if when allowed 


plaintif may reply, denying any of the material allegations re- 
lating thereto. 


Sec. 24. A statement in an answer or reply that the party Pleadings how 
y : 2 : 3 construed iu 
has not sufficient knowledge or information in respect to a par- certain cases. 
ticular allegation in the previous pleading of the adverse par- 


ty to form a belief, is equivalent to a denial, : 


Sec. 25. When the cause of action or counter claim arises Written in- 
upon an account or instrument for the payment of money only, meses. 
itis sufficient for the party to deliver the account or instru- 
‘ment to the court; and to state that there is due to him there- 
on from the adverse party, a specified sum which he claims to 
recover, or set off; the court may at any time of the pleading, 
requite that suc writing or account be exhibited to the in- E Saas 
spection of the adverse party, with liberty to copy the same; 
or if not so exhibited, may prohibit its being afterwards given 
in evidence. 


Sec. 26, Every complaint, answer or reply must be verified Plesdings mret 
by the oath of the party pleading ; or if he be not present, by o#t# of party. 
the oath of his agent or attorney, to the effect that he believes 
it to be true; the verification must be oral orin writing, in 


conformity with the pleadings verified. 


: Sec. 27. Every material allegation in a complaint, or relax AAT 
ting to a counter claim in an answer, not denied by the plead- dented tobe 
ing of the adverse party must, on the trial, be taken to þe true 
| except that when a defendant who has not been served with a 
| copy of the complaint with the summons fails to appear and 


| answer, the plaintiff cannot recover without proving his case. 


Sec. 28. Hither party may object to a pleading of his ad- Defective pleat 
| VYersary, or to any part thereof, that it is not sufficiently ex- erie: 

i plicit to enable him to understand it, or that it contains no 

$ cause of action or defense, although it be taken as true. If 
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the court deem the objection well founded, it must order the 
pleadings to be amended, and if the party refuse to amend, the 
defective pleading must be disregarded 

Sec. 29. A variance between the proof*on the trial and the 
allegations in the pleadings, must be disregarded as immateri- 
al, unless the court be satisfied that the adverse party has been 
biased to his prejudice thereby. 

Sec. 30. The pleadings may be-amended:at any time before 
the trial, or during the trial, or upon appeal to supply any de- 
ficiency or omission in the allegations or denial, necessary to 
support the action or defense, when, by such. amendment sub- 
stantial justice will be promoted. Ifthe amendment be made 
after the issue, and it be made to appear to the satisfaction of 
the court that an adjournment is necessary to the adverse par- 
ty, in consequence of such, an amendment, an, adjournment 
may be granted. The court may, also, in its discretion, re- 


quire as a condition for an amendment, the payment of costs 


to the adverse party, to be fixed by the court, not more than 
three dollars; but such payment cannot be required, unless an 
adjournment is made necessary by the amendment; nor can 
an amendment be allowed after a witness is swọrn, on a trial, 
when an adjournment will be made necessary. | 

Sec. 81. When the pleadings. of the parties shall haye ta~ 
ken place, the justice shall, upon the application of either par- 
ty, if sufficient cause be shown upon oath, adjourn the ease for 
any time not exceeding thirty days; and upon an adjournment 
all costs for the travel, attendance of witnesses, serving of sub- 


penas, &e., shall be noted upon the docket to abide the, final 


decision of the case. 

Sec. 32. If it appear, on the trial of any cause before a jus- 
tice of the peace, from the evidence of either party, that the 
title to lands is in question, which title shall be disputed by 
the other party, the justice shall immediately make an entry 
thereof; in his docket, and cease all further proceeding in the 
cause, and shall certify and return tothe district court of the 
county a transcript of all the entries. made in his docket rela- 
ting to the case, together with all the process and other papers 


relating to the suit, in the same manner, and within the same 


time as upon an appeal; and thereupon the district court shall 


| 
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proceed in the cause to find judgment and execution, the same 
as if the said suit had been originally commenced therein, and 
the costs shall abide the event of the suit. 


Sec. 83. Every adjournment after the first, shall be for 
guch reasonable time as will enable the party to procure such ` 
absent testimony or witness, as may be necessary and material 
which the party applying for the adjournment shall not have 
been able to procure by the use of proper diligence; and shall 
be at the cost of the party applying therefor, unless otherwise 
ordered by the justice. 


SET-OFFS. 
Sec. 84. Counter claims which the defendant may have 


ion of adjourn- 


When countet 
claims of defer- 


against the plaintiff, may be set off in the following cases, and dant may be 


under the following circumstances: 
1. It must be a demand arising upon a judgment, or upona 


contract, express or implied, whether such contract be written. 


or unwritten, sealed, or without a seal, and if it be founded up- 
on a bond or other contract having a penalty, the sum equita- 
bly due by virtue of condition anly shall be set off. 

2. It must be due to him in his’ own right, either as being 
the original creditor or payee, or as being the assignee and 
owner of the demand. 

8. It must be for real estate sold, or for money paid, or ser- 
vices done; or if it be not such a demand, the amount must be 
liquidated, or be capable of being liquidated by calculation. 

4. It must have existed at the time of the commencement of 
the suit, and must then have belonged to the defendant. 

5. It can only be allowed in actions founded upon demands 
which could themselves be the subject of set-off according to 
law. i 

.6. If there be several defendants, the demands set off must 
be due to all of them jointly. 

7. It must be a demand existing against the plaintiff in the 
action, unless the suit be brought in the name of a plaintiff who 
has no real interest in the contract upon, which: the suit is foun- 
ded, in which case no set-off of a demand against the plaintiff 
shall be allowed, unless as hereinafter specified. 

8. If the action be founded upon a!contract, other than a 
hegotiable ee note, or bill of exchange, which has been 

5 i 
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assigned by the plaintiff, a demand against such plaintiff, or 
any assignee of such contract at the time of assignment there- 
of, and belonging to the defendant in good faith, before no- 
tice of such assignment, may be set off to the amount of the 
plaintiff's debt, if the demands be such as might have been set 
off against such plaintiff or assignee, while the contract be- 
longed to him, 

Sec, 35. If the action be upon a negotiable promissory note, 
or bill of exchange which has been assigned to the plaintiff, af- 
ter it becomes due, a set-off to the amount of the plaintiff's 
debt may be made of a demand existing against any person or 
persons, who shall have assigned or transferred such note or 
bill after it became due, if the demand be such as might have 
been set off against the assignor, while the note or bill belonged . 
to him. 

Sec. 86. If the plaintiff be a trustee for any other, or if the 
suit be in the name of the plaintiff who has no real interest in 
the contract upon which the suit is founded, so much of a de- 
mand existing against those whom the plaintiff represents, or 
for whose benefit the action is brought may be set off as will 
satisfy the plaintiff’s debt, if the same inight have been set off 
in an action brought by those beneficially interested, 

Sec. 87. To entitle a defendant to a set-off of any counter 
claim he may have against the plaintiff, he must specifically 
and clearly allege the same in his answer, stating the particu- 
lar items of such counter claim; but no set off shall.be allowed 
by a justice’s court, unless the same shall be alleged in the de- 
fendant’s answer as required in this section. 

Sec. 38. If the amount of the set-off duly established be 
equal to the plaintiff’s debt or demand, judgment shall be en- 
tered that plaintiff take nothing by his action, if it be less 
than the plaintiff’s debt or demand, the plaintiff shall have 
judgment for the residue only. 

Sec. 39. If there be found a balance due from the plaintiff 
in the action to the defendant, judgment shall be rendered for 
the defendant for the amount thereof; but no such judgment 
shall be rendered against the plaintiff where the covtract which 
is the subject of the suit shall have been assigned before the 
commencement of such suit, nor for any balance due from any 
other person than the plaintiffin the action. 
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BILL OF PARTICULARS. 


Sec. 40. In all suits before a justice of the peace, on an ac- Bill ot partien- 
count, the plaintiff, his agent or attorney, shall file with such by both parties, 
justice a bill of the particulars of his demand; andthe defendant, 
if required by the plaintiff, his agent or attorney, shall file a 
like bill of the particulars he may claim, as a set-off; and the 


evidence on the trial shall be confined to the items set forth in 


gaid bills. 


Sec. 41. The bill of particulars must state, in a plain and State what. 
direct manner, the facts constituting the cause of action, or the 
claim to be set off. 


= 


Sec. 42, The bill of particulars may be amended at any 9f amendments 
time before the trial, or during the trial, or upon appeal, to 
supply any deficiency, or omission in the items, when, by such 
amendments, substantial justice will be promoted. If the 
amendment be made at the time of, or during the trial, and it 
be made to appear, to the satisfaction of the justice, by oath, 
that an adjournment is necessary to the adverse party, in con- 
sequence of such amendment, an adjournment must be granted. 
The justice may also, in his discretion require, as a condition 
of an amendment, the payment of costs to the adverse party, 
to be fixed by the justice; but such payment cannot be re- 
quired, unless an adjournment is made necessary by the amend- 
ment. 


WITNESSES AND DEPOSITIONS. 


ə j i l Justi 12y 
Sec. 43. Any justice of the peace may issue subpenas to T eae 
l I i t el at= 
compel the attendance of witnesses to give evidence on any trial to compel a 
pending before himself, or for the purpose of taking depositions, Witnesses. 


or to perpetuate testimony. 


Sec, 44. A subpena may be served by a sheriff, coroner, How suppens 
constable or any other person, and shall be served by reading A PERENE 
the same or stating the conteñts thereof to the witness, or by 
leaving a copy thereof at his usual place of residence. 


Sec. 45. When not served by an officer or some person de- No fees te be 
charged im cera 


puted for that purpose by a justice of the peace, no fees ane tain easene 
be charged in the suit for serving it. 


(ii 
Séc. 46. Ifany witness, having been subpenaed, attend and Who to pay 


s of witness 


be not examined by either party, the costs of such witness i in , certain sane: 
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shall be paid bythe rty ordering the subpena, unless the ad- 
verse party, by confi ssing the matter or otherwise, render uns 
necessary the examination of such witness, 


Sec, 47, Whenever it shall appear to the satisfaction of the 
justice by proof made before him, that any person duly subpe- 
naed to appear before him in a suit, shall have failed without a 
just cause to attend as a witness in conformity to such subpena, — 
and the party in whose behalf such subpena was issued, or his 
agent, shall make oath that the testimony of such witness is 
material, the justice shall have power to issue an attachment 
to compel the attendance of such witness: Provided, however, 
That no attachment shall issue against a witness unless hig 
mileage and-one day’s attendance has been tendered or paid in 
advance. 


Sec. 48, Every such attachment shall, be executed in the 
same manner as a warrant, and the fees of the officer for issus 
ing and serving the same, shall be-paid by the person against 
whom the same was issued, unless he show reasonable cause to 
the satisfaction of the justice, for his omission to attend, in which 
case the party requiring such attachment, shall pay all costs of 
such attachment. 


Sec. 49. When a person arrested is brought before the jus- 
tice, or when a person in attendance refuses to testify as a wit- 
ness, and no valid excuse be shown, the justice may impose a 
fine on him not exceeding five dollars. An entry of such fine 
stating the reason therefor, must he made by the justice in his 
docket, and thereupon shall have the effect of a judgment in 
favor of the Territory of Dakota against the delinquent, and 
may be enforced against his person or property. Said money 
so collected shall be paid into the county treasury, for the sup- 
port of common schools in said county. 


Sec. 50. Every person subpenaed as aforesaid, and neglect- 
ing to appear, shall also be liable to the party in whose behalf 


he may have been subpenaed, for damages which such party may 


have sustained by his non-appearance: Provided, That. said 
witness had one day’s attendance and his mileage tendered or 
- aid in advance. a a. - 
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Sec. 51. Either party in any civil suit pending before a jus- Deno ni, 
tice, may, upon notice, cause the deposition of any witness 
therein, to be taken by any judge or justice of the peace, of 
any county in this Territory where the said witness may be. 


Sec. 52. The deposition shall be taken, certified and return- 14 
ed according to the law of the Territory concernin:s depositions. == 


Sec. 53. The justice shall allow every deposition taken, cer- Condition undcr 

tified, and returned according to'the provisions of this act to tions are te he 
- read in cvideuca 

be read on the trial ef the cause in which it is taken, in all cases 
where the same testimony, if given verbally in court could have 
been received; butto such deposition shall be read on the trial 
unless it appears to the justice that the witness whose deposi- 
tion is offered: 

1. Is-dead or resites‘out of the county; or, 


2. Is ‘unable or-cannot easily attend before the justice, on ac- 
count of sickness, age, or other bodily infirmity ; 


3. Has gone out of ‘the county, without the consent or col- 
lusion of the party offering the deposition. 


ISSUING COMMISSIONS TO TAKE TESTIMONY BY 
JUSTICES OF THE PEACE. 


Sec. 54. Whenever'sn issue of fact shall have been joined, deposition may 
. . 3 ° ° A be taken of 
in any action or suit before a justice of the peace, and it shall 


witness not 
residing in 


appear on the application of either party that any witness, not county. 
residing within the cdunty where such suit is pending, is material 

in the prosecution er defense of such action or suit, the said 
justice may award a commission to one or more competent per- 

sons, authorizing them or any of them to examine such witness 

on oath upon the interrogation settled by the said justice, and $ 
certified hy his approbation entered or endorsed thereon, of by 

the written &greement or assent of the parties annexed to such 
commission, to take and certify the depositions of such witness, 

and to return the same, according to the directions given, with 

such commission, in which commission both parties may unite. 


Sec. 55. Such commission may be granted at the instance of mow snch 


. r . Š depositjous may 
; either party, by such justice of the peace, at any time, upon betaken, 


. proof that due notice of such application for such commission 
: has been served on the adverse party at least two days before 


' 
i 
F 
i 
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i 


t 
k 


the time of making such application; and whenever the de- 
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fendant shall neglect to appear or plead in such action ar s”, 
the justice may award a commission without notice to one or 
more competent persons, to examine such witness on oath upon 
interrogations proposed by the plaintiff to be settled by the 
justice, and certify the depositions, and return the same accord. 
ing to the directions given in such commission. 


Depgaltion to Sec. 56. The commission shall be executed and returned as 

aume as person- ig prescribed by statute when a commission issues out of a 
court of record, and the deposition and testimony taken in pur- 
suance thereof, shal] be received on the trial, as testimony in 
the case, with the like effect, as if such witness were persorally 
examined at such trial. 


Commissioners Sec, 57. When the commission is executed: in this territory, 

puas tee the commissioner or commissioners, shall have.the same power 
to issue subpenas, swear witnesses, and compel their attendance 
as justices of the peace have. | 

whee shod). OGy 00s Whenever such commission shall be issued by any 
justice of the peace, the action or suit shall not be adjourned 
for more than ninety days, unless by consent and agreement of 
the parties of such action or sult. 

Fee of justice. Sec. 59. The justice of the peace shall be entitled to one 
dollar for every commission, issyed and approved by him, in 


addition to the fees now. aklowed by law. 


TRIAL WITHOUT A JURY. 
if no guy Sec. 60. At the time appointed for trial, if no jury shall 


demanded, jus- ` ‘ . 
peas have been demanded by either party, the justice shatl proceed 
to try the action, shall hear the proofs, and determine the 


cause according to law and the right. 
Where parties Sec. 61. Where parties agree to enter, without process, be 


agree to enter 
Without process fore a justice, any action of which such justice has cognizanee, 
such justice shall enter the same on his docket, and proceed to 
trial, judgment, and execution, in all respects in the same man 


ner as if the summons had been issued, served, and returned 


TRIAL BY JURY. 


Parties failing ; 2 : : . Js 
teaa withs Sec. 62. If either party shall fail to appear within one how 


in one hour, after the time specified for the return of the process, or after 
the hour of adjournment, the justice shall dismiss the suit, ot 
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proceed to hear the proof of the party present, and render 
judgment thereon accordingly, as the case may require. 


Sec. 68. In every action to be brought by virtue of this act, Spee 
it shall be lawful for either of the parties to the suit, or for the J™*- 
attorney of either of them, after issue be joined, before the 
court shall proceed to inquire into the merits of the cause, to 
demand of said court that the said action be tried by a jury of 
six persons, on first paying to the justice the jury fees in ad~ Fees ofjurr. 
vance, which shall be taxed against the party losing, and upon 
such demand the justice shall direct the sheriff or any consta- S®cimor | 
ble of the county, who may be present, or if no officer be pres- Vem" JUT 
ent, the justice may appci.t a suitable person to perform the du- Prasegty what 
ties required by this section, to whom he shall administer the 
following oath or affirmation: “You do solemnly swear (or 
affirm, asthe case may be,) that you will perform the duties 
required of you, according to the best of your abilities, with. 
out partiality either to party; ” and if in the opinion of the 


justice the jurors above required cannot appear forthwith, for i 


` the trial of the cause, the justice shall adjourn the cause, for Cause tobe 


PONTE TPES I LTTE TI 


, adjourned when, 
such reasonable time as he may think proper, to enable the 


officer to summon the said jurors, and for them to appear, which 
time shall be specified in the venire; the person so sworn shall 
write dawn the name of twelve persons, being inhabitants of the 
county, and possessing the qualifications necessary to consti- 
tute jurors in a court of record, from which list each party 
may strike out alternately three names, and in case of the abe Jury. how 
sence of either party, or of his refusal to strike out, the jus« 
tise shall strike out of the said list three names, and shall 
thereupon issue a venire requiring the officer to summon the 


_ six persons whose names remain upon the above mentioned list, 
_ toappear at the time and place therein mentioned, to serve as 


jurors for-the trial of the cause named in said venire: Provi- 
ded, That if any of said jurors shall not attend, at the time so 
summoned to appear, or in case there should be legal objec- 
tions raised to any of those who shall appear, it shall be the 
duty of the officer to summon a sufficient number of talesmen 
to supply the deficiency. The jury so selected shall take the Oath of jurors. 
‘ollowing oath or affirmation: ‘You and each of you do sol- 
emnly swear (or affirm) that you will well and truly try the 


maticr of difference between , plaintiff, and aS. 2 
2o* 
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defendant, and true verdict give according to law and the evi~ 

dence given to you in court; so help you God;” and after 

having been sworn they shall sit together and hear the several 

proofs and allegations of the parties, which shall be delivered 

in public in their presence. And to each witness on any trial 

the justice shall administer the following oath (or affirmation,) 

‘Oath of witne s. to wit: ‘You do swear in the presence of Almighty God (or 
affirm,) that the evidence you shall give in this matter of dif- 

ference between , plaintiff, and , defendant, 

shall be the truth, the whole truth, and nothing but the truth, . 

so help you God;” and after hearing the proofs and allega- 

tions, the jury shall be kept tegether in. some convenient place, 

until they all agree upon a verdict, or be discharged by the 

justice; and for which purpose a proper officer shall be sworn 

or affirmed, to whom the said justice shall administer the fol- 

navna chaz lowing oath, to wit: ‘You do swear in the presence of Al- 
a mighty God, that you will, to the utmost of your ability, keep 
every person sworn in this inquest together, in some private 

convenient place, without drink, except water; you will not 

suffer any person to speak to them, nor speak to them your- 

self unless by order of the justice, except it be to ask them 

whether they have agreed on their verdict, or are discharged 

by the court, so help you God.” And when the jurors have 

agreed on their verdict, they shall deliver the same to the jus- 

tice, in the sarne court, who is- hereby required to give judg 

ment thereupon, and to award execution in manner hereinaf- 

ter directed. | 

os. Sec. 64. Whenever ajustict shall be satisfied that a jury 
sworn in any civil causé before him, after having been out any 

reasonable time, cannot agree ontheir verdict, he may dis- 

charge them and issue a new venire, unless the parties consent, 

l that the justice may render judgment. l 
ee Sec. 65. Every person who shall be duly summoned as a jus 


and falling to ror, and shall not appear, nor render a reasonable excuse for 
oe his default, shall be subject to a fine not exceeding ten dollars. 
Trpannel benot Sec. 66. The constable shall be in attendance on the coart 
‘ofllsam + at and during the progress of the trial; and if from challenge 
. or other cause the panel shall not be full, he may fill the same 
in the same manner as is done by the sheriff in the district 


court. 
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Sec. 67. When a jury shall be in attendance and the cause Jury te attend 
shall be continued, the jurors must attend at the time and place i 
appointed for the trial witkout further notice. 


Sec. 68. If either party object to the competeney ‘of a juror, It competency 
. A l f juror ques- 
the question thereon must be tried in'a summary manner by “ened i 


the justice, who may examine the juror or other witness under 
oath, 


Sec. 69. When the jury shall have agreed upon their ver- Deliver verdict 


dict, they shall deliver it to the justice publicly, who shall en- emteredon i 


ter it upon his docket. i 


Sec. 70. It shall be lawful for the justice before ghom ® xf verdict im- 

cause has been tried, on motion, and being satisfied that the iria may be 
verdict was obtained by fraud, partiality, or undue means, at 
any time within four days after the entering of judgment, to 
“grant a new trial, and he-shall set a time for the new trial, of 


which the opposite party shall have at least three day’s notice. 


Sec. 71. The opposite party shall also have a reasonable opposite party 
to have notice 
notice of such motion for a new trial, if the same is not made of new tria.. 
on the day of the former trial, and in the presence of such 
party; such notice to be given by the applying party. If the 
new trial shall be granted, or the jury be unable to-agree, the 
proceedings shall be in all respects as upor the return of the 
summons. 


| 
| 
| 
| 
| 
| 
| 
| 
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Sec. 72. Upon the verdict being delivered to the justice, Fees of jury. 
and before judgment being rendered thereon, each juror shall 
be entitled to receive one dollar at the hands of the successa 
ful party, which shall be taxed in the cost bill against the logs 
ing party. When the jury shall be unable to agree upon a 
verdict, the same compensation shall be paid them by the party 
calling the jury, and the same shall be taxed in the cost bill 
against the losing g party. 
Sec. 73. In all cases which_shall be tried by a jury before wien exception 
a justice of the peace, either party shall have the right to ex- fade 
cept to the opinion of the justice upon any question of law. 
arising during the trial of the cause; and when either party 
shall allege such exception, it shall be the duty of the justice 
to sign and seal-a bill containing: such exception, if traly al- 
legad, with the point decided, so that the same may be made — 
part of the record in the cause. 
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ENTERING JUDGMENT. 


Judgment of Sec. 74. Judgment, that the action be dismissed without 
out prejudice in prejudice to a new action, may be entered with costs, in the 
' following cases: > 
1. When the plaintiff voluntarily dismisses the action before 
it is finally submitted ; | 
2. When he fails to appear at the time specified in the sum- 
mons, or upon adjournment,-or within one hour thereafter. 


Ut plaintiff or Sec. 75. If the plaintiff fail to appear at the return day of 

to appear. the summons, and his bill of particulars be not filed and evi- 
dence before the justice, the action must be dismissed. If the 
defendant fail to appear at the return day of the summons, and 
if either party fail to attend at the time to which a trial has 
been adjourned, or fail to make the necessary bill of particu- 
lars, or fail in the proof on his part, the cause may proceed at 
the request of the adverse party, and judgment must be given 
in conformity with the bill of particulars and proofs. ` 

Wher sudemont Sec. 76. When judgment shall have been rendered against 


dafendant set a defendant in his absence, the same may be set aside upon 
ii the following conditions: 
1. That his motion be made within ten days after such judg- 
ment was entered; 
2. That he pay or confess judgment for the costs awarded 
against him; 
3. That he notify in writing the opposite party, his agent, 
or attorney, or cause it to be done, of the opening of such 
4 judgment and of the time and place of trial at least five days 
| before time, if the party reside in the county, and if he be 
not a resident of the county, by leaving a written notice there- 
of at the office of the justice ten days before the trial. 


when judgment Sec. 77. Upon a verdict, the justice must immediately ren~ 

mast be enter’ der judgment accordingly. When the trial is by the justice, 
judgment must be entered immediately after the close of the 
trial, if the property of the defendant has been attached; in 
other cases it must be entered either at the close of the trial, 
or if the justice then desire further time to consider, on or by 
the fourth day thereafter, both days inclusive. 
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Sec. 78. When the amount due to either party exceeds the 
sum for which the justice is authorized to enter judgment, such 
party may remit the excess, and judgment ‘may be entered for 
the residue. A defendant need not remit such excess, and may 
withhold setting the same off, and a recovery for the amount 
set off and allowed, or any part thereof, shall not be a bar to 
his subsequent action for the amount withheld. 


Sec. 79. If the defendant, any time before trial, offer, in 
writing, to allow judgment to be taken against him for a speci- 
fied sum, the plaintiff may immediately have judgment therefor 
with the costs then accrued. But if he does not accept such 
offer before the trial, and fail to recover in the action a sum 
equal to the offer, he cannot recover costs accrued after the 
offer ; but costs must be adjudged against him. But the offer 
and failure to accept it, cannot be given in evidence, to effect 
the recovery, otherwise than to costs as above provided. 


JUDGMENT SET OFF AGAINST JUDGMENT, 


Sec. 80. If there be mutual justices judgments between the 
game parties, upon which the time, for appealing has elapsed, 
on which there is no existing execution, one judgment on the 
application of either party, and reasonable notice given to the 
adverse party, may be set off against the other, by the justice 
before whom the judgment against which the set off is propos- 
ed may be. . 


Sec. 81. If the judgment proposed as a set-off was rendered 
before another justice, the party proposing such set-off must 
produce before the justice, a transcript of such judgment, upon 
which there is a certificate of the justice rendering the judg- 
ment, that it is unsatisfied in whole or in part, and that there is 
no appeal or existing execution thereon, and such transcript 
was obtained for the purpose of being a set-off against the judg- 
ment to which it was offered as a set~off. The justice granting 
such transcript shall make an entry thereof in his docket, and 
all further proceedings on such judgment shall be stayed, unless 
such transcript shall be returned with the proper justice’s cer- 
tificate therein, that it has not been allowed in set-off. 
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Sec.-82. Ifany justice shall set-off one judgment against anoth- Justice allowing 
er, he shall make an entry thereof 1 in his docket, and execution * mako an entry. 
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shall issue only for the balance which may be due after such set-off. 

If a justice shall allow a transcript of a judgment rendered by 

When trane- another justice to be set-off, he shall file such transcript among 
the papers relating to the judgment in which it is allowed in 

~ set-off. If he shall refuse such transcript as a set-off, he shall 

so certify on the transcript and return the same to the party 


who offered it. 


ENTERING JUDGMENT BY CONFESSION. 


igen tad Sec. 88. That any justice of the peace in this territory may 
enter a judgment by confession, if the defendant or defendants 
in any case, when the debts‘or damages shall not exceed one 
hundred ‘dollars, with such stay of execution as 'may be agreed 
on by the parties interested m such judgment. 

Fam oram Sec. 84. No'confession'shall be taken or judgment rendered 

may be taken. thereon unless the following requisites be complied with: 

1. The defendant must personally appear before the justice ; 

2. The confession shall be in writing, signed by the defend- 
ant and verified by ‘his oath, and filed with the justice. 

8. If it be for money due or to become due, the confession 
must state ‘concisely the facts out of which it arose, and must 
show thatthe sum:confessed therefor is honestly due-or to be- 
come due. ‘Lf it is for the ipurpose-of securing a contingent 
ability, it must state concisely the facts ‘constituting the liabil- 
tty, and must show that the sum confessed therefor does not 
exceed the same. 

See atone See. 85. The statement and affidavit ‘must be filed with the 
Justiceof the peace, who must endorse upon ìt the time of filmg, 
and must enter upon his judgment book a judgment for the 
amount confessed, with one dollar costs: The statement amd 
affidavit, with the judgment endorsed thereupon, become 
judgment roll, 

Justice tozive Bec, 86. Every justice, on demand of any person in whose 

CPDN: favor a judgment has been confessed, as hereinbefore provided, 
shall give a certified transcript of such judgment, and the clerk 
of the district court of the same county in which judgment was 
rendered, shall, upon the production of any such transcript, file 
the same in his office, and forthwith enter such judgment in 
his docket of the district court judgment and decrees, and shall | 
note the time of filing such transcript. 


JUSTICES CODE. 


Sec. 87. Every such judgmext from the time of filing the 
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Judgment te be 
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transcript thereof, shall have the same lien on the real estate of °° 


the defendant or defendants in the county, as may be allowed 
by law to a judgment of the district court of the same county, 
shall be equally under the control of the district court, and 
shall be carried with the execution in the same manner and with 
like effect as the judgment of such district courts, but no execu- 
tion shall be in force thereon, out of the district court, until an 
execution shall have been in force by a justice and returned, 
that the defendant or defendants have no goods or chattels 
whereon to levy the same. 


Sec. 88. In cases where the plaintiff shall be non-suited, or 
withdraw his action, or where judgment shall be contessed, and 
in all cases where a verdict shall be rendered, the justice shall 
forthwith render judgment, and shall enter the same in his 
docket. In all other cases he shall render judgment and enter 
the same in his docket on or before the fourth day thereafter, 
both days inclusive. 


APPEALS.. 


Sec. 89. In all cases not otherwise especially provided for 


When judgment 
to be rendered 
by justice, 


Appeal, 


by law, either party may appeal from, the final judgment of _ 


any justice of the peace, to the district court of the county 
where the judgment was rendered. | 


| Sec. 90. If either the plaintiff or defendant, in tha bill of 
| particulars, claim more than ten. dollars, the case may be ap- 


i greater sum than ten, and the case is tried by jury there shall 
fbe no appeal. 

| Sec. 91. The party appealing § shall, within ten days from 
pike rendition of judgment, enter into an undertaking to the ad- 


approved by such justice, in a sum not less than fifty dollars 
nn any case, nor less than double the amount of judgment and 
costs, conditioned : 

1. That the appellant will prosecute his appeal to effect and 
without unnecessary delay ; 

2. That if judgment be adjudged r him on the appeal, 
he will satisfy such judgment and costs. 


When either 
part may take 
appcarl. 


i pealed to the district court; but if neither party demand a ~ 


Party appealing 
è sive security. 


fYerse party with at least one good and sufficient surety to be -- 
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Sec. 92. And the said justice shall make out a certified 
transcript of his proceedings, including the undertaking taken 
for such appeal, and shall, on demand, deliver the same to the 
appellant, or his agent, who shall deliver the same to the 
clerk of the court to which appeal may be taken, on or before 
the second day of the term thereof, next following such appeal ; 
and such justice shall also deliver or transmit the bill or bills of 
particulars, the depositions and all other original papers, if any 
used on the trial before him, to such clerk, on or before the 
second day of such term; and all other proceedings before the 
justice of the peace, in that case, shall cease and be stayed from 
the time of entering into such undertaking. 


Sec. 98. The clerk on receiving such transcript and other 
papers as aforesaid, shall file the same and docket the appeal. 


Sec. 94. The plaintiff in the court below shall be the plain- 
tiff in the district court; and the parties shall proceed in all 
respects in the same manner, as though the action had been 
originally instituted in the said court. 


Sec. 95. If the appellant shall fail to deliver the transcript, 
and other papers, if any, to the clerk, and have his appeal 
docketed as aforesaid, on or before the second day of the term 
of the said court next after such appeal, the appellee may, at 
the same term of said court, file a transcript of the proceedings 
of such justice, and the said cause shal], on motion of the said 
appellee, be docketed ; and the court is authorized and requir- 
ed, on his application, either to enter up a judgment in his fa. 
ver, similar to that entered by the justice of the peace, and for 
all the costs that have accrued in the court, and award execu- 
tion thereon; or such court may, with the consent of such ap- 
pellee, dismiss the appeal, at the cost of the appellant, and re- 
mand the cause to the justice of the peace, to be thereafter pro- 
ceeded in as if no appeal had been taken; and if the plaintiff 
in the action before the justice shall appeal from any judgment 
rendered against such plaintiff, and after having filed his trans- 
cript and caused such appeal to be docketed according to the 
provisions of this act, shall fail to file petition, or otherwise 
neglect to prosecute the same, to final judgment, so that said 
plaintiff shall become non-suited, it shall be the duty of said 
court to render judgment against such appellant for the amount 


t 


| 
| 
| 


: judgment shall be entered in the district court against the ap~ taking. 
pellant, the surety in the undertaking shall be liable to the ap- 


| pellee for the whole amount of the debt, costs, and damages, 
| recovered against the appellant. 


there be quashed, by reason of irregularity in taking or con- 
i suminating the same, the cause for quashing shall be stated 
in the order of the court, and a transcript of such order shall 
| be lodged with such justice, who shall thereupon proceed to is- 
Bue execution, in the same manner as if no appeal had been 
i taken. 
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of the judgment rendered against him by the justice, together 
with interest accrued thereon and for costs of suit, and to award 
execution therefor, as in other cases. 


Sec. 96. If both parties fail to enter such appeal Within the Court to issue 
time limited as aforesaid, the justice, on receiving a- certificate 
from the clerk of the court, stating that the appeal was not 
entered, or being entered, was dismissed as aforesaid, shall 
thereupon issue execution upon the judgment, in the same 
marner as if such appeal had never been taken. 


~ Persens appeal- 
Sec. 97. If any person, appealing from a judgment render- P! eee 


ed in his favor, shall not recover a greater sum than the cases shell pay 


costs, interest i 
amount for which judgment was rendered, besides costs and fra attorney's 
the interest accruing thereon, every such appellant shall pay 
the costs of such appeal, (including a fee of five dollars to de- - 


fendant’s attorney); and in case the defendant shall demand 


| a greater set-off, before the justice, than shall be allowed him 
| in case he takes an appeal to the district court, he shall in 
| like manner pay all costs in the appellate court, including a 
| like fee to the plaintiff’s attorney. 


Sec. 98. When any appeal shall be dismissed, or when When surety 


liable on under- 


Sec. 99. When an appeal, taken to the district court, shall Beil sae 


Sec, 100. In proceeding on appeal when the surety in the When undertat- 
. ° 2 : ing insufficient 
undertaking shall be instifficient, or such undertaking may be i= form or 
insufficient, in form or amount, it shall be lawful for the court, 
on motion to order a change or renewal of such undertaking. 
Sec. 101. Appeals in the following cases shall not be al- Appenlexet st- 


R wed in certain 
lowed: pore 


1. On judgments rendered on confession ; 
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2. In jury trials where neither party claim in their bill of 
particulars a sum exceeding ten dollars; ` 


3. In the action for the forcible entry and detention, or for- 
cible detention of real property ; 


4, In trials of the right of property, under the statutes, 
either levied upon by execution or attached. 


Sec. 102. When the term.of office of a justice shall expire 
between the dates of judgment and the time limited for appeal, 
such justice may take the undertaking for appeal at any time 
before he has delivered his docket to his successor, and give 
the appealing party a transcript. After the delivery of the 
docket, the undertaking shall be given to his successor, and it 
shall be his duty to give the transcript and do and perform 
all things required of his predecessor. 


Sec. 103. No appeal shall be allowed in any case unless the 
following requirement be complied with, in addition to those 


before mentioned, viz: Within ten days after judgment is ren- 


dered, an affidavit shall be filed with the justice before whom 
the cause was tried, stating that the appeal is made in good 
faith and not for the purpose of delay. 


Sec. 104. The recognizance or undertaking required by sec- 
tion 90 of this act, may be in. the following form: 


We and acknowledge ourselves to owe and 
be indebted unto in the sum of dollars, to be 
levied of our several goods and chattels, lands and tenements, 
to the use of or his assigns, if default be made in the 
condition following, to wit: Whereas the said has ap- 
plied for an appeal from the judgment of a justice of 
the peace of the county: of territory of Dakota, re - 
dered day of , A. D. 18 ,in an action ea 
tween , olaintih ‘ane defen? nt; 


now if the said appellant shall. prosecute his appeal *. effect 
and without unnecessary delay, and if judgment b- adjudged 
against him on the appeal, he will satisfy such jrlgment and 
costs, and if he shall abide the order the distri c court may 
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make therein, then this recognizance to be void, otherwise of 
force. 


This day of A.D. 18 . 
©. D. [SEAL. | : 
E. F. [sean] 
Taken and acknowledged before me this ` day of 
Ar De IS y 


G. H. Justice of the peace. 


Sec. 105. Upon an appeal being made, according to the an proceedings 
foregoing provisions,’ the justice shall allow the sume, and eae is 
mike an entry of such allowance in his docket; and all furs 
ther proceedings on the judgment before the justice shall be 
suspended by the allowance of the appeal; and if in the mean 
time execution shall have been issued,, the justice shall give to 
the applicant a certificate that such appeal has been allowed. 

Sec: 106. On such certificate being presented to the officer Oficer a 
holding the execution, he shall, forthwith release the property tien on 
ofthe defendant that may have been taken on execution. 


See. 107. If a justice fail to allow an appeal.ina cause, amome 
when the same ought to have been allowed, the district court, arves, 
on such fact satisfactorily appearing, may by rule and attach- 
ment compel the justice to allow the same, and to return his 
proceedings in the suit, together with all papers required to be 
returned by him. | l 


Sec. 108. Whenever the court is satisfied that the return of When cetusan 
ol yustie 


the justice is substantially erroneous or defective, the court Sronenus or 
may by rule and attachment compel him to amend the same. 


Sec. 109. No appeal allowed by a justice shall be dismissed Appeat not to 
: j be distpissed in 
on account of there being no recognizance, or that the recog~ certau cuses. 
nizance given is defective, ifthe appellant will before the mo- 
tion to dismiss is determined enter before the district court in- 
to such recognizance as he ought to have entered into before 
the allowance of the appeal, and pay all costs that shall be in- 


curred by reason of such default or omission. 


Sec. 110. All appeals allowed, ten days before the first day appeats when 
- . c determined, 
ofthe term of the district court next’ after the appeal allowed, 


shall be determined at such term, unless continued for cause. 
26 
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Tf judermont of Sec. 111. In all cases of appeal from a justices’ court, if . 


jus ice affirmed, 


indent be the judgment of the justice be affirmed, or if on trial anew in 


agdiust party 


aduray, the district court, the judgment be against the appellant, 
such judgment shall be rendered against him and his sureties 
in the recognizance for the appeal. : 

when execution See, 112. If upon an execution being issued upon such 


cee apee 

Miata stys jucement, the principal shall not pay such execution, and the 
oficer cannot find sufficient property of said principal to satis- 
fy the same, such execution shall be enforced against the sure- 
ties, and the officer shall specify on his return, by whom the 
money was paid, and the time thereof. 


ee ee Sec. 113. After the return of an execution satisfied in 

moet adusi whole or in part out of the security, such security shall be en- 
titled to a judginent on motion against the principal for the 
amount so paid by him, together with interest at twelve per 
cent. per annum from the time-of payment ; such motion must 
be made within one year after the return cay of the execution, ` 
and the return of the officer shall be evidence upén the hear- 
ing of such motion of the facts thercin stated. 

Se ua Sec. 114. No appeal shall be allowed by any justice of the 

svieluutpay peace, until the appellant, in addition to the requirements of 
section ninety and one hundred and two of this act, shall pay 
all costs which may have accrued in the justices’ court, and one 
dollar for the return of the justice. | 

Ir ivasment of = See. 115. Ifa judgment rendered before a justice be col- 

cones toawart Jogted, and afterwards be reversed by the court above, the 

een: court shall award restitution of the amount collected, with ins 
terest from the time of collection, and execution may issue 
chereon. 

Astoproperty See, 116. No officer having an execution shall be allowed 

Buta to levy the same upon any property of the judgment creditor 
waich by law is exempt from execution for debt; except in 
cases specified in this act. 


2 EXECUTIONS. 


nxecution my Sec. 117. Execution for the enforcement of a judgment be- 


issue any time 
win Are fore a justice of the peace (except where it has been taken to 


Years, except 


wien, še the district court on error or appeal, or docketed therein, or 
during the time it may be stayed, as provided by this act), may 
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issue by the justice before whom the judgment was rendered, 
or by his successor in office, on the application of the party en- 
titled thereto, at any. time within five years of'entry of the 
judgment, or the date of the last execution issued thereon. 


. Sec. 118. The execution shall command the officer to levy 
the debt or damages, together with the interest thereon and 
the costs, upon the goods and chattels of the person against 
whom the execution shall be granted, (his arms and accoutre~ 
ments excepted, and also such other articles as are a by 
law, from execution,) and to pay the money within thirty days 
from date, to the justice who issued the execution, to render 
to the party who recovered the same. 


Sec. 120. Before any execution shall be delivered, the jus- 
tice shall state in his docket, and also on the back of his exe- 
cution, the amount of the debt or damages and costs separate- 
ly, and the offcer receiving such execution, shall indurse there- 
on the time of the reception of the same. 


See. 121. Ifany execution be not satisfied, it may, at the re- 
quest of the plaintiff, be removed [rencweu | from time to time, by 
the justice issuing the same, by an indorsement thereon to that 
effect, signed by him, and dated when the same shall be made ; 
ifany part of such execution has been satisfied, the indorse- 
ment ef renewal shall express the sum due on the execution; 
every such indorsement shall renew the execution in full force, 
in all respects for thirty days, and ‘no longer. An entry of 
such renewal shall be made in the docket of the justice. 

Sec. 122. If there Be no property found, or if the goods and 
chattels levied on are not sufficient tè satisfy such execution, 
the officer shell upon the demand of the plaintiff, summon in 
writing as garnishees, such persons as may be named to him by 
the plaintif or his agent, to appear before the justice on the 
return day of the execution,.to answer such interrogatories as 
may be put to them, touching their liabilities as garnishees ; 
and like proceedings shall be had thereon before the justice to 
final judgment and execution, as suits instituted by attachment 
in justice’s court. 


Sec. 123. The officer who shall hold an execution, shall re- 
. ceive all money tendered to him in paymentrthereof, and shall 
indorse the same on the execution, and give the person paying 
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the same a receipt therefor, in which shall be specified on what 
account the same was paid, if demanded. 

See. 124. When any judement shall be obtained against 
any perscn who shall have entered himself bail on the docket 
of any Justice of the peace, agreeably to the provisions of this 
act, the orixinal Judgment shall remain good and valid in law, 
for the use of such bail, who at any time thereafter, may sue 
out execution on such jedgment against the goods and chattels 
of the defendant, for the use of such bail, which shall be so in- 
dorsed by the justice ; anp. such bail shall also be entitled to a 
transcript of such judgment, for his own use; which shell have 
the same force and effect as transcripts.1h other cases. 

See. 125. The execution. must be directed to a constable of 
the county, and subscribed by the justice by whom the judg- 
ment was rendered, or by his successor in office, and must bear 
date the day of its delivery to the officer to be executed. It 
must intelligibly refer to the judgment, by stating the names 
of the parties, and the name of the justice before whom, and 
of the county where, and the time when it was rendered, the 
amount of the judgment, and, if less thaa the whole is due, the 
true amount dve thereon. It must require the constable sub- 

tantially as follows: 

1. It must direct the officer to collect the amount of the 
judgment out of the personal property of the debtor, and pay 
the same to the party entitled thereto ; 

2. Ifit be-a case where any of the judgment debtors are cer- 
tified on the docket as surety, it shall command that the mon- 
ey be made of the persorfal property of the principal debtor, 
end for want thereof, of the personal property of the surety. 
in such cases the personal property of the principal subject to 
execution within the jurisdiction, shall be exhausted, before 
any property of the bail shall be taken in execution ; 

o. Iş must in all cases direct the officer to make return of 
the execution and the certificate thereon, showing the manner 
in which he has executed the same, in thirty days from the 
time of his receipt thereof. 

Sec. 126. Upon an execution on a judgment against joint 
debtors, upon one or more of whom the summons was not served 
the execution shall contain a direction to collect the amount of 
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the joint property of all the defendants, or the separate prop- 
erty of the persons upon whom the summons was served, to be 
specified by name. 


Sec. 127. A constable is liable to the party in whose favor Constable liable 
. . o partyin _ 
an execution issued to him for the amount thercof, in the fol- whose favor ex- 


ecution is 1s- 
lowing case: when he suffers thirty days to clapse without t swa du certara 
making a true return thereof to thejustice, and paying to him, 
or to the party entitled, the momey collected thereon by hin. 


Sec. 128. When an execution shall be returned unsatisfied When an execu- 
hag returnAecs? 


for the want of goods and chattels, the justice shall, unless u: netist d, fus- 
otherwise directed by the party for whom the execution issued, menee ation es 
commence an action on the undertaking for the stay cf execu- 

tion, and, so soon as judgment is obtained thereon, shall issue 

execution, and if such execution be returned unsaciss: din whole 

or in part, fur want of goods and chattels, of the bail whereon 

to levy, then the plaintiff may demand and have execution on 

the original judgment, for-the amount remaining due. 


STAY ©F EXECUTION. 


Sec. 129. Any person against whom judgment may be ren- person against 


whom judgment 


dered under the provisions of this act, except as hereinafter isreudered, mar 
excepted, may have stay of execution for the several periods tering ator 

hereinafter mentioned, by entering’ into an undertaking with f 
the adverse party, within ten days after the rendition of such 
judgment, with good and sufficient surety, resident of the coun- 
ty, as the justice shall approve, conditioned for the payment of 
the amount of such Judgment, mterest, and costs, and costs 
that may accrue; which undertaking shall-be entered on the 


docket of the jubiice, and ‘be signed ‘by the surety. i 


Sec. 1890. The stay of execution hereby authorized shall be when anator 


w attime stay 
granted as follows, namely : shall be granted 


1. On any judgment for five dollars and under, the stay shall wes. 
be for thirty days ; | | 
On any judgment exceeding five and under fifty dollars, 
the stay shall be for sixty days ; 
3. On any judgment for fifty dollars and over and under 
one hundred dollars, the stay shall be fur ninety days; and - 
4. Where judgment is obtain€d against a surety, and he 


takes a stay thereon, and he obtains judgment against the 
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principal, stay of execution must be allowed on the judgment 
against the principal only so long, that the stay will expire one 
month before that allowed to the surety on the judgment 
against him. i 

Sec. 131. No stay of execution on judgments rendered in 
the following cases shall be allowed: 

1. On T rendered against justices of the peace for 
refusing to pay over money by them collected or received in 
their official capacity ; 

2. On any judgment rendered against a constable for fail- 
ing to make return, making a false return, or refusing to pay 
over money collected in his official capacity ; 

On judgments against bail for the stay of execution ; 

4, Where judgment is rendered in favor of bail, who have 
been compelled by judgment to pay over money on account of 
theii principal ; | 

. On judgments obtamed by constables or undertakings ex- 
aad to them for the delivery of property. 


Sec. 182. If the execution issued before the undertaking 
for stay, or that required in case of appeal be given, and such 
undertaking be given afterward, and within the time allowed, 
the a e shall zecall the execution. 


Sec. 133. Where any person who has become bail for stay 
of EO shall remove before the expiration of such stay, 
into any other county or state, the justice shall, on demand, 
issue execution agaiust the goods and chattels of the defend- 
ant, or other party against whom the original judgment was 
rendered, to be srocceded with as in other C SCS., When any 
surety for the stay of execution shall becon . a p prehensive that, 
by delayimg the execution until the expirat: on of the full time’ 
of such stay, he or she may be compelied to pay the judgment, 
it suall be lawful for such surety to make and file affidavit of 
that fact before the justice on whose docket the jadgment is 
entered; whereupon such justice shall issue execution against 
the judgment debtor, which shall be proceeded in as in other 
cases: Provided, Such bail shall not thereby be discharged 
from liability, but may be proceeded against after the expira- 
tion of the term of stay, in the same manner as if execution 
had not issued as aforesaid. 


- 
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Sec. 184. If the judgment debtor shall, within ten days 
after levying such execution, enter into a further undertaking 
for the stay of execution, during so much of the first stay as 
remains then unexpired, and shall pay costs of the execution 
issued against him as aforesaid, it shall be the duty of the jus- 
tice to take such further undertaking, and recall the execu- 
tion; and the person who lagt became surety shall first be pro- 
ceeded against, until it shall appear by the return of the con- 
stable, that he or she has no goods whereon to levy, before 
proceedings shall be instituted on the undertaking first given 

Sec. 135. At any time before the stay shall expire, if the 
justice taking the surety, or his successor in office, shall be- 
come satisfied that the surety is insufficient, it shall be his duty 
to cause written notice thereof to be given to the defendant, or 
if he be absent, that the same be left at his residence, requir- 
ing him to give additional surety, on or by the third day after 
the giving of such notice ; if the surety be not given, such facts 
shail be entered on the docket, and he shall immediately issue 
execution against the defendant for the collection of the judg- 
ment. lf within ten days after the issuing of such execution, 
surety to the satisfaction of the justice be given, the execution 
shall be recalled, and stayed until the expiration of the origin- 
al stay. Ifat the expiration of such stay, the judgment be 
not paid, the execution shall issue against the principal and 
bail; if the principal do not satisfy the execution, and the of- 
ficer cannot find sufficient property, not exempt by law, belong- 
ing to him upon which to levy, he shall levy upon the property, 
not exempt by law, of the bail, and in his return shall state 
what amount of the money collected by him on the execution, 
was collected by him from the bail, and the time when the same 
was received. 


CHANGE OF PLACE OF TRIAL. 


Sec. 136. If, on the return of the process, or at any time 
before trial shall have commenced in any cause or proceeding, 
civil or criminal, either party, his agent or attorney, shail make 
afidavit that the justice before whom the same is pencing is a 
material witness for said defendant, without whose testimony 
he cannot safely proceed to a trial thereof; or that from prej- 
udice, bias, or other cause, he believes such justice will not de- 
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cide impartially in the matter; or if it shall be proven that 
the justice is near of kin to the plaintiff, then, in such case, the 
said justice shall transfer said suit and all other papers appers 
taining to the same, to some other justice of the same or ad~ 
joining precinct, who may thereupon proceed to hear and de~ 
termine the same in the same manner as it would have been 
lawful for the justice before whqm the said cause or proceed« 
ing was commenced to have done: Previded, That no cause 
or proceeding shall be remeved more than once. 

Sec. 157. Before any stich change skall be allowed, the 
costs, as specified in-the-next following section, shall be paid 
by the party applyimg for such change, 

Sec. 188. When such-change is at the instance of the plain- 
tif, he shall be taxed with all the costs which have accrued, and 
whieh shall accrue-in the:cause, until such transcript and pa~ 
pers shail be delivered to the justice to whom such cause is re- 
moved for trial; and when on the application of the defendant, 
he shall be taxed forthe costs which have accrued for issuing 
subpenas for witnesses, and service thereof, witnesses’ fees, 
and costs of the Justice for transferring the cause to the dock- 
et of the other justice. 


SALE OF PROPERTY UNDER EXECUTION. 


Sec. 139, The officer aftér taking goods and chattels into 
his custody by virtue of ah execution, shall, without delay, 
give public notice, by at least’ three advertisements, put up at 
three public places in the township or precinct where the prop- 
erty is to be-sold, of the time and ‘place when‘and where the 
same shall be exposed for sale. Such notice shall describe the 
goods and chattels taken, ‘and shall be put up at least ten days 
before the day of sale. 

Sec. 140. At the time so appointed, the officer shall expose 
the goods and chattels to sale at public vendue to the highest 
bidder. The officer shall, in all cases, return the execution, 
and have the money before the justice at the time of making 
such return. 

Sec. 141. No officer shall, directly or indireetly, purchase 


any goods and chattels at any sale made by him upon execs 
tion; but every such sale shall be absolutely void. 
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REPLEVIN OF PROPERTY. 


Sec. 142. When the object of the action is to recover the Petition to be 
possession of personal property, the plaintiff or some other ` 
person shall, in all cases, ‘before any writ shall be issued, file 
with the justice before whom the action is brought, a petition 
as provided in the following: section. 


Sec. 143, The petition in replevin must be sworn to, and ib arust ne sworn., 
must state : atte 
1. A particular description of the property claimed ; 
2, Its actual value, and where there are several ar ticles, the 
actual value of cach ; 
8. The facts constituting the plaintiff’s right to the present 
possession therevf, and must define the extent of his interest in 
the property, whether it be full or qualified ownership ; 
4. That it was neither taken on the order or judgment of a 
court «against him, ner under an execution or attachment 
against him or against theproperty. But H it was taken by 
either of these modes, then it must state the facts constituting 
an exemption from seizure by such process; 
5. The facts constituting the elleged cause of detention 
thereof according to his best belief, 
6. The amount of damages which the affiant believes the 
plaintif cugit to recover for the detention thereof. 


See. 144. The plaintiff or his agent shall also execute a piamtit te ex- 
bond to the defendant, with sureties, to be approved by the ‘mount often. 
justice, in a penalty at least double the value (as stated in the Consens 
petiticn), of the property sought, conditioned tbat the plaintiff 
will appear at the return day thereof und prosecute his action 
to judgment, and return the property to the defendant, if a re- 
turn thereof be ordered by the court, and also pay all costs 
and damages that may be adjudged against him; the bond 
shall be filed wich the justice, and shall be for the use of any 


| person injured by the proceeding. 


mea rene el) 


Sec. 145. The justice shall thereupon issue a writ, directed sustice to sseue 
writ, and what 
to the sheriff or any constable of the county, commanding him to state. 
ta take the property therein described and deliver.the same to 
the plaintiff, and summon the defendant to appear and answer 


the same on the return day mentioned in the writ. 
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Sec. 146. In obedience to such writ, the officer must forth~ 
with take possession of the property mentioned in'the writ, if 
the same be in the possession of the defendant or his agent, for 
which purpose he may break open any dwelling house or other 
incldsure, having first demanded entrance, and exhibit his au- 
thority if required. 

Sec. 147. If athird person ae the property, or any part 
thereof, the plaintiff may amend and bring him in as a co-de- 
fendant, or the defendant may obtain his substitution by the 
proper mode, or the claimant may himself interyene by the 
process of intervenor. 

Sec. 148. If the property sought be not obtained, the plain- 
tiff, if he establishes his right thereto, shall recover the value 
of that right, whether obtained or not, he shall recover the 
damages he has sustained in a of the illegal detention 
thereof. 

Sec. 149. If the plaintif fail to establish his right to the 
property, the defendant shall recover such damages, as under 
the circumstances he shows himself entitled to ; and in addition 
thereto may have judgment for the return of the property, or 
the value thereof, if the same has been taken out of his pos. 
session, or delivered to the plaintiff. 

Sec. 150. When any of the property is removed to another 
county after the commencement of the action, counterparts of 
the writ of replevin may issue on the demand of the plaintiff 
to such other county, and may be executed upon such goods 
found in such county, and further writs of replevin and the ne- 
cessary counterparts thereof may issue as often as may be ne- 
cessary. l 

Sec. 151. When it appears by affidavit that the property 
claimed has been disposed of or concealed, so that the writ can- 
not be executed, the justice of the peace may compel the at: 
tendance of the defendant and examine him on oath as to the 
situation of the property, and punish a willful obstruction or 
hinderance of the writ, and a disobedience of the order of the 
court in this respect, as in case of contempt. 

Sec. 152. The sheriff er constable must return the writ on 
or before the return day of the notice, and shall state fully what 
he has done thereunder. If he has taken any property, he 
shall describe particularly the same. 
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Sec. 153. The officer having taken the property, or any Pronerty to be 


deliversd to 


part thereof, shall forthwith deliver the same to the plaintiff, unite 


? payment of 


on the payment of his costs. costs. 


Sec. 154. The judgment shall determine which party is en- What judgment 
titled to the- possession of the property, and shall designate his 
right therein, and if such party have not the possession there- 
of, shall‘also determine the value of the right of such party, 
which right shall be absolute as to an adverse party having no 
right in such property, and shall also award such damages to 
either party as he may be entitled to, for illegal detention of | 
such property. 
Sec. 155. The party entitled thereto, may have execution What party 


entitled ta pds- 


for the money found due him, or may, in his discretion, have fession of 


. . , property may 
execution for the delivery of the property, and if the property *°- 


or any article thereof cannot be obtained on execution, he may 
have execution for the value of such article. 


Sec. 156. When it appears by the return of the officer, or When property 
by the affidavit of the plaintiff, that any specific property which Tenovee 
has been adjudged to belong to one party, has been concealed 
or removed by the other, the justice of the peace may require 
him, to attend and be examined on oath respecting such matter, - 
and may enforce his order in this respeet as in cases of con- 


tempt. 


PROCEEDINGS BY ATTACIIMENT. 


Sec. 157. Any creditor shall be entitled to proceed by at- Who entitled 
tachment in a justices’ court, against the property of his debt- aitachment. 
or, in the cases, upon the conditions, and in the manner pro- 
vided in this act. 


Sec, 158, Before any such writ of attachment shall be is- amaavit to be 
_ ve . . oa filed and wha 
sued, the plaintiff, or some person in his belalf, shall make tostate, 
and file with the justice, an affidavit stating that the defendant 
therein is indebted to the plaintiff, in a sum exceeding five dol- 
lars; and specifying the amount of such indebtedness, as near 
as may be, over and above all legal set-offs, and that the same 
is due upon contract, expressed or implied, or upon judgment 
‘or decree of some court, and containing a further statement 
i , M . e 
that the deponent has good reason to believe-either : 


1. That the defendant is a non-resident corporation ; or 
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2. That the defendant is not a resident of this territory, and 
has not resided therein for three months immediately preceding : 
the time of making such affidavit; : 

8. That the defendant has absconded, or is about to abscond§ 
from this territory ; f 

4. That the defendant has removed, or is about to remove 
any of his property out of the county, with intent to defraud 
his creditors ; 

5. That the defendant resides in any other county in this 
territory ; ' 

6. That the defendant contracted the debt under fraudulent 
representations. 

7. That the defendant so-conceals himself that the process off 
summons cannot be served upon ‘Lims or, | 

8. That the defendant has fraudulently conveyed or dispos 
ed of, or is about fraudulently to convey or dispose of any off 
his property or effects, so as to hinder or delay his creditors. 

Sec. 159. In the five first cases mentioned in the preceding 
section, the writ of attachment shall be returnable in three 
days; but in all other-cases, it shall be returnable as an ordinf 
ary summons. | 

Sec. 160. The writ of attachment may be substantially m 
the following form : 

Territory of Dakota, \ss p 

County of a 
To the sheriff or any constable ef sard county“: 

In the name of the Territory ef Dakota, you are commant 
ed to attach the goods and-chattels, moneys, effects and credit 
of > OF gO much thereof as shall be sufficient to satisfy thy 
sum of , with interest and costs of suit, in whosoeve 
hands or possession the same may be found in your county, ani 
so provide that the goods and chattels and other things so alf 
tached may be subject to further proceedings thereon, as tl 
law requires; and also to summon the said if to i 
found, to be and appear at my office in said county, on th 

day of ,A.D.18 ,atthe hour of  o’clock4 

the noon, to answer to , in a civil action to li 

damage one hundred dollars or under. Given under my hani 


this day of , A. D. 18 ; 
W. P., justice of the peace. 
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Sec. 161. The officer shall execute a writ of attachment, by Mow writ tobe 
Fsummoning the defendant as’ in caso of a summons if to be 
found within the county, and by atttaching the goods and chat- 


ftels, moneys and credits, of the defendant, not exempt by law. 


Sec. 162. When property of the defendant shall be actually Defendant moy 
Bscized on attachment, the defendant, or any other person for,s on of preperty 
him, may obtain possession thereof, by giving bond and securi- 
ity to the satisfaction of the officers executing the writ, in dou- 
Lle the value of the property so attached, conditioned that the 
kame shall be forthcoming, when and where the justice skall 


Mirect, and shall abide the judgment of the justice. 


f Sec. 163 When property shall be seized on attachment, Poristanteprep- 
which is likely to perish or depreciate in value before the prob- Gone with he 
Able end of the suit, or the keeping of which would be attended 

ith much loss or expense, the Justice may order the same to 

be sold by the officer, in the same manner and on the same 
Botice, as goods are required to be sold on an execution; and 

he proceeds of such sale shall remain in the hands of the of- 

Bccr, subject to be disposed of as the property would have been 

seized upon in specie. 


| Sec, 164. When property 18. seized on attachment, the jus- Compensation ce 
ice may allow tothe officer having charge thereof, such com~ ius property. 
Bensation for his trouble and expense in keeping and maintain- 
be the same, as shall be reasonable and just.. 

f Sec. 165. When the defendant cannot be summoned, and Sa aaa 
is property or eects shall be attached, if he do not appear to ltstivn. 

e action at the return of the writ, the justice shall enter an 

der in his docket, requiring the plaintiff to give notice to the 

efendant, by publishing in a newspaper, if there be one prin< 

lin the county, or by three written or printed advertise. 

ents, set up at three of the most public places in the county, 

ata writ has been issued against him, and his property at- 

ched to satisfy the demand of the plaintiff; and that unless 

> appear before the justice at some time and place to be men- 

ned in said notice, not less than twenty nor more than nine- 

days from the date thereof, judgment will be rendered 
suinst him, and his property sold to pay the debt. 
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Sec. 166. The notice may be in the following form: 


Territory of Dakota, | .. 
county of | 


To 

You are hereby notified that a writ of attachment has been 
issued against you, and your property attached, to satisfy the 
demand of , amounting to : 
ow, unless you shall appear before J. P., a justice of the 
peace in and for said county, at his office, on the 


day of , À. D. 18 „at o’clock in 
the noon, judgment will be rendered against you, and 
your property sold to pay the debt. i 
Dated this day of pA. DUIS . 
Plaintiff. 


See. 167. Such notice shall be set up, or published at least 
fifteen days before the expiration of the time at which the par- 
ty is required to appear, and the setting up may be proved, 
either by the return of the officer upon a copy of the notice, or 
by the afidavit of any person who would be a competent wit» 
ness in the case. 


Sec. 168. When the defendant shall be notified as aforesaid, 
and shall not appear and answer to the action, his default shall 
be entered by the justice in his docket, and the plaintiff may 
proceed thereon to Anal judgment as in actions commenced by 
summons; but no execution shall be issued on such judgment, 
either against the defendant, or money paid to the justice 
thereon, until the plaintiff, or some person in his behalf, shall 
execute a bond in double the amount of such judgment, to the 
defendant with security, to be approved by the justice, condi- 
tioned that if the defendant shall, within one year from the 
rendition of such judgment, appear and disprove the debt or 
damages adjudged against him, or any part thereof, the plain- 
tiff will refund the whole, or such part thereof as may be found 
not justly due him in a review of the case. i | 


Sec. 169. Like pleadings of the parties and like proceedings 
shall be had, as far as practicable, in suits commenced by at 
tachment, and suits founded on contracts and commenced by 
summons. 


a 
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Sec. 170. Attachments may be dissolved, on motion made 
in behalf of the defendant, at any time before final judgment, 
if the defendant shall appear and plead to the action and give 
bond to the plaintiff, with good and sufficient surety to be ap- 
proved by the justice, in double the amount of property, effects, 
and credits attached, conditioned that if judgment be rendered 
against him im such suit, he will pay the amount thereof, with 
costs and interest thereon. 


Sec. 171. When any attachment shall be dissolved, the pro- 
perty and effects attached shall be released, and the garnishees 
shall be discharged, and the suit proceed as if it had been com- 
menced by a summons only. 

Sec. 172. When property of the defendant, found in the 
hands or possession of any other person than the defendant 
shall be attached, such person may retain the possession there~ 
of, by giving bond and security to the satisfaction of the officer 
executing the writ, in double the value of the property so at- 
tached, conditioned that the same shall be forthcoming when 
and where the justice shall direct, and shall abide the judg- 
ment of the justice. 

Sec. 173. When judgment shall be rendered in any attach- 
ment case, cxecution may issue thereupon, and the property 
attachcd may be sold in the same manner as in other cases, ex- 
cept as otherwise provided by this act. 

Sec. 174. The return day of the writ of attachment, when 


issued at the commencement of the action, shall be the same 
as that of the summons ; when issued afterward@ it shall be 


executed and returned forthwith. 


Sec. 175. When there are several writs of attachment against 
the same person, in the hands of the same officer, they shall 
be executed in the satwe order in which they are reccived by 
said officer; he shall go to the place where the defendant's 
property may be found, and there, in the presence of two cred- 
ible persons, declare that by virtue of said writ, he attaches 
said property at the suit of said plaintiff; and the officer, with 
two residents of the county, who shall be first sworn or aflirm- 
ed by the officer, shall make a true inventory and appraise- 
ment of all property attached which shall be signed by the of- 
ficer and said residents and returned with the writ; when the 
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property can be come at, he shall take the same into custody, 
and hold it subject to the order of the justice. 


Sec. 176. Different attachments of the same property may 
be made, and one inventory and appraisement shall be suff- 
cient. The lien of the attachments.shall be in the order in 
which they are served, and the subsequent attachments shall 
be served on the property, as in the hands of the officer, and 
subject to the prior attachments. The justice who issued the 
attachment having the- priority of lien, shall determine all 
questions as to the priorrty of liens on the property attached. 

Sec. 177. When the plaintiff, his agent or attorney, shall 
make oath, in writing, that he has good reason to and does*be~ 
live that any person or corporation, to be named, and within ~ 
the county where the action is brought, has property of the 
defendant (describing the same) in his possession, if the officer 
cannot come at such property, he shall leave with such garni- 
shee a copy of the writ of attachment, with a written notice 
that he appear before the justice at the return of the writ of 
the attachment, and answer as provided in section one hun~ 
dred and seventy-eight. 

Sec. 178. The copy of the writ and the notice shall be sery- 
ed upon the garnishee as follows: if he be a person, they 
shall be served upon him personally, or left at his usual place 
of residence ; if a corporation, they shall be left with the pres- 
ident or other head of the same, or the secretary, cashier, or 
managing agent thereof. 

Sec. 179. Me garnishee shall appear before the justice, in 
accordance with the command ef the notice, and shall answer, 
under oath, all questions put to him touching the property of 
every description, and credits of the defendant, in his posses- 
ion or under his control, and he shall disclose.truly, the amount 
owing by him to the defendant, whether due or not; and in 
case of a corporation, any stock therein held by or for the ben- 
efit of the defendant, at or after the service of the notice. 


Sec. 180. A garnishee may pay the money owing to the dex 
fendant by him, to the constable having the writ of attach- 
ment, or into the court. He shall be discharged from liability 
to the defendant for any money so paid, not exceeding the 
plaintiff’s claim. He shall not be subjected to costs beyond 
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those caused by his resistance of thẹ claim against him ; and 
if he disclose the property in his hands, or the true amount 
owing by him, and deliver ‘or pay the same according to the 
order of the court, he shall be allowed his costs. 


2 nT i l If garnishee de 
Sec. 181. If the garnishee do not appear and answer, as rex Dt gsmishee di 


quired by section 178, the justice may proceed against him by -be teore T 


inst f 
attachment, as for a contempt. contempt, Ke. 


Sec. 182. If the garnishee appear and answer, and it is dig» Order of justice. 
covered on his examination, that at or after the service of the 
writ of attachment and notice upon him, he was possessed of 
any property of the defendant, or was indebted to him, the juss 
tice may order the delivery of such property and the payment 
of the amount owing by the garnishee info the court, or may 
permit the garnihsee to retain the property or the amount 
owing, upon the execution of an undertaking to the plaintiff, 
by one or more sufficient sureties, to the effect that the amount 
shall be paid or the property forthcoming, as the court may 
direct. 


Sec. 188. If the garnishee fail to appear and answer, or if 1 garnience 


fail te comply 


he appear and answer, and his disclosure is not satisfactory to with order of 
i justice, plaint- 


the plaintiff ; or if he fail to comply with the order of the jus- may proceed 
tice to deliver the property and pay the money owing into court, #4 
or give the undertaking required in the preceding section, the © 
plaintiff may proceed against him in an action, in his own name, 

as in other cases; and thereupon such proceeding may be had 

as in other actions, and judgment may be rendered in favor of 

the plaintiff, for the amount of the property and credits of 
every kind of the defendant in the possession of the garnishee, 

and for what shall appear to be owing by him to the defendant, 

and for the costs of the proceedings against the garnishee. If 

the plaintiff proceed against the garnishee by action, for the 

cause that his disclosure was unsatisfactory, unless it appear in 

the action that such disclosure was incomplete, the plaintiff 

shall pay the costs of such action. The judgment in this ac- 

tion may be enforced as judgments in other cases. 


Sec. 184. Final judgment shall not be rendered against the As to final 


e a s e J Ju gment . 
garnishee until the action against the defendant in attachment against garni- 


shee, costs, and 


has been determined ; and if, in such action, judgment be ren- discharge. 


dered for the defendant in attachment, the garnishee shall be 
27 a 


2 
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discharged and recover costs. If the plaintiff shall recover 
against the defendant in attachment, and the garnishee shall 
deliver up all property, moneys, and credits of the defendant 
in possession, and pay all moneys from him due as the court 
may order, the garnishee shall be discharged, and the costs of 
the proceedings against him shall be paid out of the property 
ahd moneys so surrendered, or as the court may think right 
and proper. | 


Sec. 185. Ifjudgment be rendered in the action for the de- 
fendant, the attachment shall be discharged, and the property 
attached or its proceeds shall be returned to him. 


Sec. 186. If judgment be rendered for the plaintiff, it shall 
be satisfied as follows: so much of the property remaining in 
the hands of the officer, after applying the moneys arising 
from the sale of perishable property, if any, whether held by 
legal or equitable right, as may be necessary to satisfy the 
judgment, ‘shall be sold by order of the justice, under the same 
restrictions and regulations as if the same had been levied on 
by execution; and the money arising therefrom, with the 
amount which may be recovered from the garnishee, shall be 
applied to satisfy the judgment and costs. If there be not 
enough to satisfy the same, thejudgment shall stand, and exe- 
cution may issue thereon for the residue, in all respects as in 
other cases. Any surplus of the attached property or its pro- 
ceeds, shall be returned to the defendant. 


Sec. 187. The justice may order the constable to repossess 
himself, for the purpose of selling it, of any of the attached 
property which may have passed out of his hands without being 
sold or converted into money; and the constable shall under 
such order have the same power to take the property, as he 
would have under a writ of attachment. | 


Sec. 188. If any of the property which has been attached, 
be claimed by any person other than the defendant, the claim- 
ant may Have the validity of such claim tried, and such pro- 
ceedings must be had thereor, with like effect, as in case the 
property had been seized upon execution issued by the justice 
and claimed by a third person. 
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Sec. 189. Where several attachments are executed on the When several 


attachments 
are executed on 


same property, or the same persons are made garnishees, the game prope ty, 


e . . . 3 s j ti € 
justice issuing the first writ, served on the motion of any of the Getermine™ 


plaintiffs, may determine the amounts and priorities of the sev~ priorities of 
eral attachments, and the proceeds shall be applied accordingly. Same: 

Sec. 190. The officer shall return upon every writ of attach- Return of officer 
ment what he had done under it. The return must show the 
property attached, and the time it was attached. When gar» 
nishees are served, their names, and the time each was served, 
must be stated. The officer shall also return, with the writ, all 


undertakings given under it. 
Sec. 191. A writ of attachment binds the property attached A writof attach- 


from the time of service, and the garnishee shall stand liable preperty from 
to the plaintiff in attachment for all property, moneys, and . 
credits in his hands, or due from kim to the defendant, from 

the time he is served with a written notice, mentioned in 

section 176; btt when property is attached in the hands of 

a consignee or other person having a prior lien, his lien 

thereon shall riot be affected by the attachment. 


Sec. 192. If the defendant, or other person in his behalf, Feed woe 
at any time before judgment, cause an undertaking to be ex- 
ecuted to the plaintiff by one or more sureties resident in 
the county, to be approved by the justice, in double the 
amount of the plaintiff’s claim, to be stated in his affidavit, 
to the effect that the defendant shall perform the judgment 
of the justice, the attachment in such -action shall be dis- 
charged, and restitution made of any property taken under 
it, or the proceeds thereof; such undertaking shall also dis» 
charge the liability of a garnishee in such action, for any 
property of the defendant in his hands. 


Sec. 193. If inany case where a writ of attachment has Justice shat 


certify prucecte 


been issued by a justice of the peace, it shall appear from the ings to district 
. . court, when, 
return of the officer, and from examination of the garnishee, 
that no property, rights, credits, or effects of the defendant 
have been taken under the attachment; but that the defendant 
is the owner of an interest in real estate in the county, the 
justice before whom said action is pending shall, at the request 
of the plaintiff, forthwith certify his proceedings to the district 


court of the proper county, and thereupon the clerk of said 
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court shall docket said cause, and the action shall be proceeded 
with in said court in all respects as if the same had originated 


i 


therein. 
ADJOURNMENT. 


Sec. 194. Upon the return day, if a jury be required, or if 
the justice be actually engaged in other official business, he 
may adjourn the trial, without the consent of either party, as 
follows: 

1. Where a party is in attendance who is not a resident of 
the county, the adjournment aot to exceed forty-eight hours; 

2. In other cases not to exceed eight days, unless by con« 
sent of the parties. If the trial be not adjourned, it must 
take place immediately upon the return of the summons: 

Sec. 195. The trial may be adjourned upon the application 
of either party, without the consent of the other, for a period not 
exceeding thirty days, as follows: the party asking the adjourn- 
ment must, if required by his adversary, prove, by his own oath, 
or otherwise, that he cannot for want of material testimony which 
he expects te procure, safely proceed to. trial, he must also state 
on oath what particular facts he expeets to prove by sych absent 
witness, and that there is no person present, to his knowledge, by 
whom he can prove-the facts set forth. Whereupon the op- 
posite party may admit that the person named would, if pres- 
ent, testify as stated in the application for an adjournment, in 
which case the absence of such witness will cease to be a 
ground for adjournment. 

Sec. 196. An adjournment may be had either at the return 
day, or at any subsequent time to which the cause may stand 
adjourned, on the application of either party, for a period 
longer than thirty days, but not to exceed ninety days from 
the time of the return of the summons, upon complianee with 
the provisions of the preceding section, and upon proof, by the 
oath of the party or otherwise, to the satisfaction of the jus- 
tice, that such party cannot be ready for trial before the time 
to which he desires an adjournment, for the want of material 
evidence, describing it; that the delay has not been made ne- 
cessary by any act or negligence on his part since the action 
was commenced, and that he expects to procure the evidence 
at the time stated by nm. 
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ARBITRATIONS. 


Sec. 197. At any time before trial and judgment rendered, 
the plaintiff and defendant consenting thereto, may have the 
cause submitted to the arbitrament of three disinterested men, 
who shall be chosen by the parties; and if the arbitrators be 
present, they shall hear and determine the cause on oath or 
afirmation, to be administered bry the justice. But if the per- 
sons chosen as arbitrators be not present, the justice shall is» 
sue summons for them to attend at the time and place appointa 
ed for the trial, which shall be served by any constable or the 
parties, as they may agree. The fees of arbitrators shall be 
the same as that paid to jurors. 


Sec. 198. When the arbitrators shall convene and be quali- 
fied, they shall proceed to hear and determine the case, and 
make out their award in writing, which shall be valid when 
signed by any two of them, amd return the same to the justice, 
who shalt thereupon enter sedh award upon his docket, and 
thereupern render judgment, sad issue execution as in other 
cases. 


Sec. 199. Every judgment rendered on such award, shall 
conclude the tights of the ‘parties thereto, unless it shall be 
made to appear to the justice of the peace who rendered such 
judgment, and within ten days after the rendition of the same, 
‘or to the district court, on ‘appeal, that such award Was ob- 
tained by fraud, corruption, or other andue means. 


Sec. 200. Whenever satisfactory proof shall be adduced be- 
fore such justice, within the period aforesaid, that such award 
was obtained by fraud, ‘corruption, or other undue means, it 
shall be competent for such justice toset aside such award and his 


judgment thereon rendered, and thereupon proceed to such 


final trial and Jedgment, as if such award had never been 
made. 


Sec. 201, Bat no appeal shall be allowed to the district 
court from a judgment of a justice of the peace rendered on an 
award, unless the party praying such appeal shall file with 
such justice an affidavit, therein stating that he or she does 
verily believe that such award was ebtained by fraud, corrup- 
tion or other undue means. 
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District court Sec. 202. And if, on appeal from the judgment of a justice 


may set aside 
sward for fraud, yendered on any such award, the district court shall be satisfied 


aud try cause, 
that the award was obtained by fraud, corruption, or other un- 
due means, such court shall set aside the award, and proceed 
to hear and determine the cause on the merits, as in other 
cases of appeal. 

Itno fraud, = Sec. 203. But if the court shall be of opinion that the award 

derjudgmeat. wags not obtained by fraud, corruption, or other undue means, 
they shall render judgment thereon, for the costs of suit, and 


award execution as in other. cases. 


TRIAL OF THE RIGHT OF PROPERTY. 


Proceeding on Bec, 204. When a constable shall levy on or attach props 
property. erty, claimed by any person or persons, other than the party 
against whom the execution, or attachment issued, the claimant 
or claimants shall give three days notice, in writing, to the 
plaintiff or his agent, or if not found within, the county, then 
such notice shall be served by leaving a copy thereof at his 
usual place of abode in such county, of the time and place of 
the trial of the right to such property, which trial shall be had 
before some justice of the county, at least one day prior to the 


time appointed for the sale of such property. 


How justice Sec. 205. Ifon the trial, the justice shall be satisfied from 


proceed when 


property be- the proof, that the property or any part thereof, belongs to 

apa the claimant er claimants, such justice shall render judgment 
against the party in: whose favor such execution or attachment 
issued for the costs, and issue. execution therefor, and shall, 
moreover, give. a written order to the constable who levied on, 
er who may be charged with the duty of selling such property, 
directing him to.restore the same, or so much thereof, as may 
haye been found to belong to such claimant or claimants. © 


Claimant fails See. 206. Bat if the claimant or claimants fail to establish 


t s‘ab ish * + » ~ 
right judgment his or their right to such property or any part thereof, the 


a ara justice shall render judgment against such claimant or claim+ 
ants for the costs that have accyued on account of such trial, 
and issue execution therefor; and the constable shall not be 


liable to the claimant or claimants for the property so taken. 
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FORCIBLE ENTRY AND DETENTION OF PROPERTY. 


Sec. 207. Any justice, within his proper county, shall have 
power to inquire, in the manner hereinafter directed, as well 
against those whe make unlawful and forcible entry into lands 
and tenements, and detain the same, as against those who hav- 
ing a lawful and peaceable entry -into lands or tenements, un- 
lawfully and by force hold the same; and if it be found upon 
such inquiry that an unlawful and forcible entry has been 


made, and that the same lands or tenements are held by force, 


or that the same, after a lawful entry are held unlawfully, then 
said justice shall cause the party complaining to have restitu- 
tion thereof. 


Sec. 208. Proceedings under this article may be had in all 
cases against tenants holding over their terms; in sales of real 
estate, on executions, orders, or other judicial process, when 
the judgment debtor was in possession at the time of the ren- 
dition of judgment or decree, by virtue of whith such sale was 
made ; in sale by executors, administrators, guardians, and on 
partition, where any of the parties to the petition were in pos- 
session at the commencement of the suit, after such sales, so 
made on execution or otherwise, shall have been examined by 
the proper court, and the same by such court adjudged legal; 
and in cases where the defendant is a settler or occupier of the 
lands or tenements, without color of title, and to which the 
| complainant has the right of possession; this section not to be 
construed as limiting the provisions of the first section of this 
| act. 


Sec. 209. Judgments either before the justice or in the disa 
| trict court, under this act, shall not be a bar to any after acs 
| tion brought by either party. 


Bec. 210. It shall be the duty of the party desiring to com- 
} mence an action under this act, to notify the-adverse party to 
| leave the premises, for the possession of which the action is 
| about to be brought, which notice shall be served at least three 
| days before commencing the action, by leaving a written copy 
} With the defendant, or at his usual place of abode, if he cannot 
be found. 
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Sec. 211. The summons shall not issue herein, until the 
plaintiff shall have filed his complaint in writing with the jus- 
tice, which shall particularly describe the premises so entered 
upon or detained, and shall set forth either an unlawful and 
forcible entry and detention, or an unlawful and forcible de- 
tention after a peacable or lawful entry of the described prem- 
ises. ‘The complaint shall be copied into and made a part of 
the record. | 

Sec. 212. The summons shall be issued and directed; shall 
state the cause of the complaint, and the time and place of 
trial, and shall be served and returned as in other cases. Such 
service shall be three days before the day of trial appointed by 
the justice. Í 

Sec. 213. If the defendant does not appear in accordance 
with the requisitions of the summons, and it shall have been 
properly served, the justice shall try the cause as though he 
was present. 

Sec. 214. No continuance shall be granted for a longer pe- 
riod than eight days, unless the defendant applying therefor 
shall give an undertaking to the adverse party, with good and 
sufficient surety to be approved by the justice, conditioned for 
the payment of the rent that may accrue, if judgment be ren- 
dered against the defendant. 

Sec. 215. Ifthe suit be not continued, place of trial changed, 
or neither party demand a jury, upon the return day of the. 
summons, the justice shall try the cause; and if, after hear- 
ing the evidence, he shall conclude that the complaint is not 
true, he shall enter judgment against the plaintiff for costs; if 
he find the complaint true, he-shall render a general judgment 
against the defendant and in favor of the plaintiff for restitu- 
tion of the premises and costs of suit; if he find the complaint 
true in part, he shall render a judgment for the restitution of 
such part only, and the costs shall be taxed as the justice shall 
deem just and equitable. | 

Sec. 216. If a jury be demanded by either party, the pro- 
ceedings, until the impanelling thereof, shall be in all respects | 
as in other cases. The jury shall be sworn or affirmed to well — 
and truly try and determine whether the complaint of (naming 


the plaintiff) about to be laid before them, is true according to f 
/ 
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the evidence. If the jury shall find the complaint true, they 

shall render a general verdict of guilty against the defendant; 

if not true, then a general verdict of not guilty; if true in part, Verdict. 
then a verdict setting forth the facts they find true. 


Sec. 217. The justice shall enter the verdict upon his dock- Justice shall l 
enter verdi 
et, and shall render such judgment in the action as if the facts, aman j 
authorizing the finding of such verdict, had been found to be ` 


true by himself. 


Sec. 218. Exceptions to the opinion of the justice, in cases Pxceptens ii 
under this act, upon questions of law and evidence, may be »=ty. 
taken by either party, whether tried by a jury or otherwise. 

Sec. 219. When a judgment of restitution shall be entered sustice shan 
by a justice, he shall, at the request of the plaintiff, his agent on juegment of 
or attorney, issue a writ of execution thereon, which shall be ete ne 
in the following form, as near as practicable : . 

The Territory of Dakota, es: - i Form of exet- 


tion. 
county 


To any constable of ~ county: 
‘Whereas, in a certain action for the forcible entry and de- 
tention (or the forcible detention, as the case may be), of the 


following described premises, to wit: , lately tried be- 
fore me, wherein was plaintiff and © was defendant 

, judgment was rendered on the day of š 
A. D. , that the plaintif have restitution of said premises, 
and also that he recoyer costs in the sum of  . -You, there- 


fore, are hereby commanded to cause the defendant to be forth- 
with removed from said premises, and the said plaintif to have 
restitution of the same: also that you levy of the goods and 
chattels of the said defendant, and make the costs aforesaid, 

and all accruing costs, and of this writ make legal service and 
due return. 


Witness my hand this dayof  , A. D, ; 
, Justice of the peace. 


too 


Sec. 220. The officer shall, within ten days after receiving Officer shall | 
the writ, execute the same by restoring the plaintiff to the pos- TAE 
session ofthe premises, and shall levy and collect the costs, 
and make return as upon other executions. If the officer shall 


receive a notice from the justice that the proceedings have been 


+ 
$ 


stayed by an allowance of an appeal, he shall immediately de- 


=_ 
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lay all further proceedings upon the execution; and if the 
premises have been restored to the plaintiff, he shall immedi- 
ately place the defendant in the possession thereof, and return 
the writ with his proceedings and costs taxed thereon. 


CONSTABLES AND THEIR DUTIES. 


Sec. 221. All constables shall be ministerial officers in jus- 
tices courts, in their respective counties, in civil and criminal 
cases, and civil and criminal process may be executed 
by them throughout the county. 


Sec. 222. It shall be the duty of every constable to serve 
and execute all warrants, writs, precepts, executions, and other 
process to him directed and delivered, and in all respects what~ 
ever, to do and perform all things pertaining to the office of 
constable. 


Sec. 223. In discharging their duties, constables may call 
to their aid the power of the county, or such assistance as may 
be necessary. It shall be the duty of every constable to make 
due return of all process to him directed. and delivered, at the 
proper office and on the proper return day thereof; or if the. 
judgment be docketed in the district court, appealed, or stayed 
upon which he has an execution, on notice; to return the exe« 
cution, stating thereon-such fact, 


Sec. 224. It shall be the duty of every constable, on the rex 


ceipt of any writ or other process (subpenas excepted), to note 


thereon the time of receiving the same; he shall also state in 
his return on the same, the time and manner of executing it. 


Sec. 225. No constable shall make a return on any process 
of “ not found,” as to any defendant, unless he shall have been 
once at least to the usual place of residence of the defendant, 
if such defendant have any in the county. 


Sec. 226. It shall be the duty of every constable to appre- 
hend, on view or warrant, and bring to justice all felons and 
disturbers and violators of the criminal. laws of this territory, 
to suppress all riots, affrays, and unlawful assemblies, which 
may come to his knowledge, and generally to keep the peace in 
his proper county. 
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Sec. 227. In serving all process, either civil or criminal, and Authority 0 oF 
in doing his duties generally, when not otherwise restricted by 
law, the authority of a constable shall extend throughout the 
whole county in which he may be elected or appointed, and in 
executing and serving process issued by a justice of the peace, 
he shall have and exercise the same authority and powers over 
goods and chattels, and the persons of parties, as is granted by 
' law to a sheriff, under like process issued from courts of record. 


Sec. 228. When it shall become the duty of the constable to puty of consta? 

_ take the body of any person to the jail of the county, he shall commits to jail. 
| deliver to. the sheriff or jailer a certified copy of the commit- 
ment, or other process, whereby he holds such person in custo- 
dy, and return the original to the justice who issued the same ; 
| which copy shall be sufficient authority to the sheriff or jailer to 


keep the prisoner in jail, until discharged by due course of law. 


| 
| 
i 
7 
| 


Sec. 229. Constables shall pay over to the party entitled Constable to 
| thereto, all money received by them in their official capacity, money, &e. 
if demand be made by such party, his agent, or attorney, at 7 
any time before he returns the writ upon which he has received 
its; if not paid over by that time, he shall pay the same to the 


justice when he returns the writ. 


| See. 280. Constables shall be liable to twenty per cent. pen- when liable to 
jalty upon the amount of damages for which judgment may be iit 
entered against them, for failing to make return, making false 

return, or failing to pay over money by them collected or re- 

iceived in their official capacity, and such judgment must in~ 

sclude, in addition to the damages and costs, the penalty herein 

provided. 


PROCEEDINGS FOR CONTEMPTS. 


Sec, 231. In the following eases and no others, a justice of when justice 


° may punish 
ithe peace may punish for contempt; for contempt. 


1. Persons guilty of disorderly, contemptuous and insolent 
behavior towards such justice, whilst engaged in the trial of a 
cause, or in rendering judgment, or in any judicial proceedings, 
fhich tends to interrupt such proceedings, or to impair the ree 
pect due to his authority ; 


fi 
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wo. 


2. Persons guilty of any breach of the peace, noise, or dis- 
turbance, tending to interrupt the official proceedings of such 
justice ; 

3. Persons guilty of resistance, or disobedience to any lawful 
order or process made or issued by him. 


panisnment., dec. 2382, Punishment for contempt may be by fine not exx 
ceeding twenty dollars, or by imprisonment in the county jail 
not exceeding two days, unless otherwise provided, at the dis- 
cretion of the justice. 


No personfined Sec, 283. No person shall be punished for contempt before 


Jor conitemrt 


cpnortunity a0 & justice of the peace, until an opportunity shall have been 


TAERE given him to be heard in his defense; and for that purpose the 
justice may issue his warrant to bring the offender before him. 


1f offender be Sec. 234. If the offender be present he may be summarily 


present he may 


vesummi7iy arraigned by the justice and proceeded against in the same 
manner as if a warrant had been previously issued, and the of- 
fender arrested thereon. 


fasten Sec. 235, The warrant for contempt may be in the following 
form: 


Territory of Dakota, E 
County of i 


To the sheriff or any constable ef said county : 

In the name of the Territory of Dakota, you are hereb¥ com- 
manded to apprehend A. B. and bring him before J. P., one of 
the justices of the peace of said county, at his office in said 
county, to show cause why he, the said A. B., should not be 
convicted of a criminal contempt, alleged to have been commit- 


ted on the dayof . ,A.D.18 , before the said 
justice, while engaged as a justice of the peace in judicial pro- 
ceedings. | 

Dated this day of A. D. 18 . 


J. P., Justice of the peace. 


Ba conviction =» See. 236. Upon the conviction of any person for contempt, 
makeup records the justice. shall make up a reeord of the proceedings on the 
conviction, stating the particular circumstances of the offense, 
and the judgment rendered thereon, and shall file the same in 
the office of the clerk of the district court, and shall enter the 


same in his docket as in civil cases. 


i 
i 
i} 
i 
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Sec. 237. The warrant of commitment for any constable, 
shall set forth the particular circumstances of the offense, or it 


shall be void. 


Sec. 238. The record of conviction may be in the following 
form: 


Territory of Dakota, Pe 
County of 


Whereas, on the day of , A.D. 18  , while we, 
the undersigned, one of the justices of the peace of the said 
eounty, was engaged in the trial of a cause between C. D., 
plaintiff, and E. F., defendant, in said county, according to the 
statute in such case made and provided, A. B. of the said coun- 
ty did interrupt the said proceedings and impair the respect due 
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to the authority of the undersigned, by (here describe the cause - 


particularly); and whereas, the said A. B. was thereupon re- 
quired, by the undersigned, to answer for the said contempt, 
and show cause why he should not be convicted thereof; and 
whereas, the said A. B. did not show any cause against the 
said charge; be it therefore remembered, that the said A. B. 
is adjudged to be guilty, and is convicted of the criminal con- 
tempt ‘aforesaid, before the undersigned, and is adjudged by 
the undersigned to pay a fine of - dollars, or te be im- 
prisoned in the common jail of said county for the term of two 
days, or until he be discharged from imprisonment according to 
law. 


Dated this day of pies 18: 
J. P., Justice of the peace. 


Sec. 289. When any witness attendiig before a justice of 
the peace, in any cause, shall refuse to be sworn in some form 
prescribed by law, or to answer any pertinent or proper ques« 
tion, such justice may, by order, commit such witness to the 
jail of the county. 


Sec. 240. Such order shall specify the cause for which the 
same issued ; and if it be refusing to answer any question, such 
question shall be specified therein; and such witness shall be 
closely confined pursuant to such order, until he be sworn, or 
to answer, as the case may be. 


oe 
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Justice adj 2 *_ 4s ; 
Justice adjourn Seç, 241, The justice shall thereupon adjourn such case, at 


witness testifr. the request of the party, for such time as shall be reasonable, 
or until such witness shall testify in the case. 


Porson sub- Sec. 242. If any person duly subpenaed, and obliged to at- 


penaed not 


uttnding is tend as a witness, shall fail to do so, he shall be considered 


tunt and |. guilty of contempt, and shall be fined all the costs for his ap- 
prehension, unless he shall show reasonable cause to the, satis- 
faction of the justice, for his omission to attend ; in which case 


the party requiring such appearance, shall pay the costs thereof. 


GENERAL PROVISIONS. 
Rvery summons Sec, 243, Every summons or process, issued by a justice of 


betledup. the peace, shall be entirely filled up, and shall have no blank 
either in date, or otherwise, at the time of its delivery to an 
officer to be executed; every such process which shall be iss 
sued and delivered to an officer to be executed, contrary to the 


foregoing provisions, shall be void. 


Hxecutivemay Sec, 244. Whenever, by reason of a dismissal, moment. or 
issue to enforce 

judgment for for any other cause, a judgment shall be rendered against 

either party, for costs only, by a justice of the peace, execu< 

~ tion may issue -to enforce such judgment, in the same manner 


and with the same effect as in every case. 


Nojustice who Sec. 245. No justice of the peace, being a member of the 
is amember of = 


council er house council or house of representatives, shall be obliged to take 

of representa- i ; , 

tives obliged to cognizance of any action, or to entertain any proceedings un- 
der the provisions of this act; but he may act therein or not, 


at his discretion. 


Nearest justico Sec. 246. In case any justice of the peace shall die, or his 
may receive i | 
books &cofde- office shall in any wise'become vacant, and any books or pa- 
ceased justice. 
pers belonging to such justice in his official capacity, shallf 
come into the hands of any person, the nearest justice may de 
mand and receive such books and papers from the person harg 


ing the same in his possession. 


Districtzcourt = Sec, 247. If any books or papers required to be delivered 


n aT sompel pro- 
lo b kd ba . a . 
and papers, t@ the nearest justice by the preceding section, be withheld, oi 


if any justice shall refuse to deliver over to his successor an 
books or papers, in either case the person entitled to‘recel! 
the said books or papers, may make complaint to the distri 
judge of the United States district court of the proper county 
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and if such judge be satisfied by the oath of the complainant, 
or any other person, that any such books or papers are with- 
held, he may grant an order directing the person so refusing, 
to show cause before him on a day to be mentioned in said or- 
der, why he should not be compelled to deliver the same. 

Sec. 248. At the time so appointed, or at any other time to oeeo at 
which the matter may be adjourned, upon due proof being 
made of the service of such order, such judge shall proceed to 
inquire into the circumstances; and if it shall appear that the 
said books and papers are withheld, the officer before whom the 
proceedings are had, shall by warrant commit the person so 
withholding, to the jail of the proper county, there to remain 
until he shall deliver the books and papers, or be otherwise 
discharged according to law. 


Sec. 249. If any money shall be collected for any party by When justise 
. : . . ° ‘ a guilty of v:.sde 
a justice of the peace in his official capacity, and he shall have meaner. 
neglected or refused, within a reasonable time after demand, 
to pay over the same, such neglect or refusal shall be deemed 
a misdemeanor, and on conviction thereof, such justice shall 


forfeit his office. 


Sec. 250. The courts of justices of the peace shall be pub- Justices coarce 
lic, and every person may freely attend the same. 


Sec. 251. It is the duty of every justice upon the expira- ustice to 3e- | 
tion of his term of office, to deposit with his successor his of- Papers with 
ficial docket, as well his own, as those of- his predecessor which 
may be in his custody, together with all files and®papers, laws 
and statutes, pertaining to his office, there to be kept as public 
records and property. If there be no successor elected and 
qualified, or if the office become vacant by death, removal from 
the county, or otherwise, before his successor is elected and 
qualified, the docket and papers in the possession of such jus- 
tice must be deposited with the nearest justice in the county, 
there to be kept until a successor be chosen and qualified, 
then to be delivered over to such successor on request. 

Sec. 252. The justice with whom the docket of another may sustice witu 


. . ° s whom dockct vf 

be deposited, either during a vacancy, or as a successor, is enotner 1s da- 
s ‘ z Š : posited, author- 

hereby authorized, while having such docket legally in his pos- ized to issue s+- 


eculion, tak: 


Session, to issue execution on any jidgment there entered, and Pail, &. 


unsatisfied and not docketed in the district court, in the same 
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manner and with the same effect as the justice by whom the 
judgment was rendered might have done; to take bail in ap- 
peals, or for stay of execution, to issue certified transcripts of 
judgments on such docket, and proceed in all cases in like 
manner as if the same had been originally had, or instituted 
before him. 


Sec. 253. That in all actions instituted before a justice of 
the peace, founded upon any bond, sealed bill, promissory note 
or other instrument of writing, for the payment of a 
sum of money certain, of which the whole amount of money 
promised therein is due, it shall be the duty of the plaintiff, 
his agent ‘or attorney, to file a copy of said bond, sealed bill, 
promissory note, or other written evidence of indebtedness 
upon which said suit is brought, with such justice of the peace, 
and upon the trial of the case the original of said bond, sealed 
bill, promissory note, or other written evidence of indebtedness 
shall be filed with such justice of the peace; and if, upon the 
trial, judgment shall be entered thereon, in favor of the plain- 
tiff, such bond, sealed bill, promissory note, or instrument of 
writing, shall be retained by the justice so rendering judgment 
who shall indorse the sum for which he shall have entered 
judgment (provided the same shall in nowise exceed one hun- 
dred dollars) and shall subseribe his name thereto. And upon 
payment, or tender of the amount of sueh payment, together 
with the cost accruing thereon, or securing the payment of the 
same by putting in bail for the stay of execution, it shall not 
be lawful for the plaintiff to institute any other suit or suits 
upon such bond, sealed bill, promissory note, or other instru- 
ment of writing for the recovery of any other sum or sums, the 
payment of which is secured by the same bond, sealed bill, 
promissory note, or other written evidence of indebtedness: 
Provided, That when an appeal shall be taken from the judg- 
ment of such justice, it shall be his duty to transmit any 
bond, sealed bill, promissory note, or other written evidence 
produced before him on trial to the clerk of the district court, 
to which such cause shall have been appealed, on or before the, 
second day of the term of the court next after taking such ap | 
peal: Provided, also, That nothing herein contained shall be 
construed to lessen or in anywise affect the right which any 


Lge Te ETE OTERO EEE EET REO MI pT OE ree en TT 


‘JUSTICES CODE, 433 


creditors now havé-to demand from any justice of the peace, 
any joint and several obligations for the purpose of prosecu- 
ting any party to said obligations, other than the party against 
whom judgment may have been rendered. 


Sec. 254. It shall not be lawful for any justice of the peace Penaly if jostiee 
to purchase any judgment, upon any docket in his possession ; ts™*™* 
and for so doing, and for every such offence, such justice shall 
forfeit and pay a sum not more than fifty dollars, nor less than 
ten dollars, to be recovered by an action before any court havs 
ing jurisdiction: thereof, and when collected, shall be paid into 
the treasury of the county where such offence was committed. 
Said money so collected and paid in shall be for the support of 
common schools in said county. 


Sec. 255. Nothing in this act contained shall be so con- AAN 
strued as to authorize the arrest or imprisonment of any citi- 
zen of this territory for debt; and nothing in this act shall aps 
ply to property, real or personal, goods or chattels, rights or 
credits, interests or estates, exempt by law from levy, seizure, 
or sale under exeention, | 


FORMS IN CIVIL ACTIONS. 


Sec. 256. The following, or equivalent forms, may be used 
by justices of the peace, in civil proceedings, to he had under 
this act, to wit: 


FORM OF SUMMONS. 


é 
Territory of Dakota, Form of 
Ss. SUMMON, 
county of 


To the sheriff or any constable of said county : 

In the name of the Territory of Dakotag you are hereby 
commanded to summon „if he shall be found in your 
county, to be and appear before the undersigned, one of the 
justices of the peace in and for said county, on the day 
of , 18 , at o'clock in the noon 
at , in said county, to answer to : in a 
civil action; and have you then and there this writ. 


Given under my hand, this dayof A. D. 18 


J. P., Justice of the peace. 
28° 
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Form of 
execution. 


Worm o? writ of 
xepievin, 
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FORM OF EXECUTION. 


Territory of Dakota, tes 


county of 
To the sheriff or amy constable of said county : 

Whereas, judgment against , for the sum of 
lawful money of the United States, and for , cost of 
suit was recovered the “day of before me at 
the suit of ; these are therefore in the name of 
the territory of Dakota, to command you to levy distress on | 
the goods and chattels of the said ., (excepting such 
as the law exempts,) and make sale thereof, according to law 
in such case made and provided, to the amount of the said sum 
together with twenty-five cents for this execution, and the same 
return to me within thirty days, to be rendered to the said 


for said and cost. Hereof 
fail not under penalty of the law. 
Given under my hand this dayof A. D. 18 . 


- J. P. Justice of the peace. 


FORM OF A WRIT OF REPLEVIN. 


Territory of Dakota, } |. 
county of ’ fe = 


To the sheriff or any constable of said county : 

Whereas, A. B. complains that ©. D. has taken and does 
unjustly detain (as the case may be, particularly describing the 
goods and chattels to be replevied, and the value thereof,) 
therefore, in the name of the Territory of Dakota, you are 
commanded that you cause the same goods and chattels to be 
replevied without delay ; and ifthe said A. B. shall give secu- 
rity as required by law, that you cause the said goods and 
chattels to be delivered to the said A. B., and also that you 
summon the said C. D. to be and appear before me, one of the 
justices of the peace in and for said county, on the day 
of . A. D. 18 ,at o'clock in the noon, ab 

> in said county, to ae complaint of 


Given under my hand this day of ,A.D.18 . 
J. P., Justice of the peace. . 
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FORM OF SUBPENA. 
Territory of Dakota, las. Form of 


subpena, 
county of % 


In the name of the territory of Dakota, you are hereby re- 
‘quired to appear before ithe undersigned, one of the justices o 


the peace in and for said county, at on the 
day of > at o’clock, in the noon of 
said day, to give evidence in a certain cause then and there to 
‘be tried between . 5 plaintiff, and , de- 
fendant, on the part of the i 

Given under my hand, this day of , À. D.18 . 


J. P. Justice of the peace. 


FORM OF A VENIRE FOR A JURY. 
Territory of Dakota, f ai i Form of yenizs 
county of : : 
T'o the sheriff or any constable of said county : 
In the name of the territory of Dakota, you are hereby cotn- 


manded to summon to be and appear before the un- 
dersigned, one of the justices of the peace in and for said coun- 
ty, on the day of 5 at o’clock in the 
noon of said day, in the town of , to make a 

jury for the trial of a civil action between , plaintiff, and 
, defendant, and have you then and there this writ. 


Given under my hand, this day of Aà. D. 18 . 
J. P. Justice of the peace. 


PROCEEDINGS IN CRIMINAL CASES. 


Sec. 257. Justices of the peace shall have power and Jutis: seen e 
diction throughout their respective counties, as follows : inal cases, 
1. To cause to be kept all laws made for the preservation of 
the peace; i 
2. To cause to come before them, or any of them, persons 
who shall break the peace, and commit them to jail, or bail 
them, as the case may require ; 
3. To arrest and cause to come before them, persons who va 
tempt to break the peace, persons who keep houses of ill-fame 
or frequenters of the same, or common prostitutes, and compel 
them to give security for their good behavior and to keep the 


peace. 
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Justices power. 


Proceedings on 
¢omplaint in 
criminal cases. 


Form of 
eomplaint. 


Justice to file 
complaint. 


To issue warrant 
for arrest of 
acensed, 
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4, To cause to come before them persons who are charged 
with committing any criminal offense, and commit them to jail, 
or bail them, as the case may require. 

Sec. 258. Justices of the peace shall have power te hold a 
court subject to the provisions hereinafter contained, to hear, 
try and determine the charges for offenses arising within their 
respective counties, where jurisdiction is conferred upon by any 
law of this territory. 

Sec. 259. Upon complaint made to any justice of the peace 
by any constable or other person, that any such offense has 
been committed within the county, he shall examine the eom- 
plainzant on oath, and the witnesses produced by him, and shall 
reduce the complaint to writing, and cause the same to be sub- 
scribed by the complainant; and if it shall appear that such 
offense has been committed, the said justice shall issue his war- 
rant, reciting the substance of the complaint, and requiring the 
officer to whom it is directed, forthwith to arrest the accused 
and to bring him before such justice or some other justice of 
the same county, to be dealt with according to law; and in the 
same warrant may require the officer to summon such witnesses 
as shall be named therein, to appear and give evidence at the 
trial, 

Sec. 260. The complaint mentioned in the last preceding 
section may be substantially in the following form : 


county, i 
The Territory of Dakota, Before Justice (here msert 
VS. the name of the justice). 


A.B. defendant. 

The defendant is accused of the crime (here name the of- 
fence.) For that the defendant on the day of ; 
A.D. 18 , at the (here name the city, village, or township } 
in the county aforesaid (here state the act or omission consti- 
tuting the offense, as in an indictment. 

Sec. 261. The justice must file such complaint, and mark 
thereon the time of filing the same. . 

Sec. 262. Immediately upon the filing of such eomplaint, 
the justice must, if he deems the grounds of complaint suffi- 
cient, issue a warrant for the arrest of the accused, directed in 
the same manner as a warrant of arrest upon a preliminary 
information, and may be served in like manner. 
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Sec. 263. The officer who receives the warrant must serve oe ee 
the same by arresting the defendant, if in his power, and bring- 
ing him, without unnecessary delay, before the justice who is- 
sued the same. 


Sec. 264. When the defendant is brought before the jus~ Charge to be 


; read to accused 
tice, the charge against him must be distinctly read to him, ppa esters 


his names 
and ke shail be asked whether he is presented by his right 
name, and be required to plead. If he object that he is wrong- 
fully amed im the information, he must give his right name ; 
and if he refuse to do so, or does not object to the name used 
in the complaint, the justice shell make an entry thereof in his - 
docket, and he is thereafter precluded from making any such 


objection. 


Sec. 265. The defendant may plead the same pleas as upon Defeadantto 
ee . ‘ . plead same as 
an indictment; his pleas may be either oral or written, and omarindictment 


must be entered on the docket of the justice. 


See. 266. Upon a plea other than a plea of guilty, if the H defendant do 
é è ; - not demand jury 
defendant de not demand a trial by jury, the justice must pro- justice must try 
. , the issue. 
ceed to try the issue unless a change of venue be applied for 


by the defendant. 


Sec. 267. If a change of venue be applied for, an affidavit Grounds tor 
must be Gled stating that the justice is prejudiced against the 
defendant, or is of near relation to the prosecuter upon the 
charge, or the party injured or interested, or is a material wit- - 
ness for either party, or that the defendant cannot obtain jus« 
tice before him, as the affidavit verily believes. 


See. 268. If such affidavit be filed, the change of venue Proceedings’ 


when change o3 


must be allowed, and the justice must immediately transmit venue is 
all the original papers, and a transcript of all his docket en- 
tries in the case, to the next nearest justice in the county, 
against whom no such objection has been made, who shall pro- 
ceed to try the case, unless a jury trial be demanded. No 
more than one change of venue in the same case shall be al- 
lowed. And if there be but one justice in the county, a change 


of venue cannot be granted. 


See. 269. Before the justice has heard any testimony upon Detendantmay 
. the trial, the defendant may demand a jury, which in all cases aR 
shall be allowed, - 
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Manner of Sec. 270. If a trial by jury be demanded, the justice shall 

procuring jary. _. : MON" a 
direct any,peace officer of the county, to make a list in writing: 
of the names of twelve inhabitants of the county, having the: 
qualifications of jurors in the district court, from which list the 
prosecutor and defendant may each strike out three names. 


When prosecnu. fe ` 
tonen proset Bec.. 271. In case the prosecutor or the defendant neglect 


out names what OF refuse to strike out such names, the justice shall direet some- 

fo redone. - disinterested person to strike out the names for either or both: 
of the parties so neglecting or refusing; and upon such names. 
being struck out, the justice must issue a venire directed to any” 
peace officer of the county, requiring him to summons the six. 
persons whose names remain upon the list, to appear before- 
such justice at the time and place named therein, to make a 
jury for the trial of the cause. 


SPlcer receiving Sec. 272. The officer to whom such venire is delivered must 

summon e- forthwith summons such jurors, and return the venire to the 
justice, within the time therein specified, naming the persons 
summoned and the manner of service. 


Hames to be Sec. 278. The names of the persons returned as jurors shall 
Cusuonges. be called by the justice, and if upon any such call any of the 
persons so named do not appear, or are challenged, or set aside- 
for any cause, such further number must be summoned as will 


make a jury of six, after all legal challenges have been allowed. 
Gaaltenzemay Bec. 274. This same challenge may be taken by either party 


either pariy to any individual juror as on the trial of an indictment for a 
misdemeanor, but no challenge to the panel is allowed. 

F aa Sec. 275. If the oficer by whom the venire is received, do: 

ponisbedtor not return it as required, he may be punished by the justice ag 
for a contempt, and the justice shall issue a new venire for the 
summoning of the same jurors, upon which the same proceeding 
shall be had as upon the one first issued. 

ae See. 276. When six jurors appear and are accepted, they 
shail constitute the jury. 

Gath tojurors. See. 277. The justice must thereupon administer to them 
the following oath or affirmation: “You and each of you do 
swear (or you do solemnly affirm, as the case may be), that you 
will well and truly. try the issue, between the territory of Da- 
kota and the defendant, and a true verdict give according to 


the evidence,’ 
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Sec. 278. After the jury are sworn they’ must sit together Puty ot Jurr. 
and hear the proofs and allegations of the parties, which must 
be delivered in public, after which they may either decide in 
open court or retire for consideration. 

Sec. 279. If they do not immediately agree upon a verdict, It Jnry do not 
they must retire with the sheriff of tle county, or some eonsta~ **¢* &- 
ble, if either such are in attendance upon the court, or in their 
absence, with some person appointed by the jastice who shall 
be sworn to the following effect: ‘‘ You do swear that you osm. 
will keep the jury together, in some private place, without food 
or drink, unless otherwise ordered by the court; that. you will 
not permit any person to speak to them, nor speak to them 
yourself, unless it be to ask them whether they have agreed 
upon a verdict, and that you will return them into. court when 
they have so agreed.” 

Sec. 280. When the jury have agreed on their verdict, they verdict, delivers 
must deliver it publicly to the justice, who shall enter it on his 
docket. 

Sec. 281. The jury must be kept together after the case is Suny kept 
submitted to them, until they have agreed upon and rendered *8**¢* 
their verdict, unless for good cause the justice sooner diseharge 

them. 

Sec. 282. If the jury be discharged as provided in the fast Jury disonorgoa 
section, the justice may proceed again to the trial in the same is. 
manner as upon the first trial, and so on till a verdict is ren- 
dered. 

Sec. 283. When the defendant pleads guilty, or is eonvict- When defen 
ed, either by the justice or by a jury, the justice shall render Iesiice to im- 
judgment thereon of fine or imprisonment, as the case may re- Pt Sonmeni= 
quire, being governed by the rules prescribed for the distriet 
court, as far as the same are applicable, in rendering such 
judgment. 

Sec. 284. A judgment that the defendant pay a fine may Tee tet 


defendant be 


also direct that he be imprisoned until the fine is satisfied. imprisoned 
until fineis paid 


Sec. 285. When the defendant is acquitted, either by the when a-tendant 


acquitted, ime 


justice or by a jury, he must be immediately discharged. mediately 
discharged. 


Sec. 286. When the defendant is acquitted, the justice shall, when justice 
if he is satisfied that the prosecution was malicious or without deanei prose 
-probable cause, tax the cost against-the prosecuting witness and CUE Yisa% 


render judgment therefor. 
28% 
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Sec. 287. Whenever a conviction is had upon a plea of guil- 
ty or upon trial, the justice must make and sign with his name 
of office a certificate of such conviction, in which it shall be 
sufficient briefly to state the offence charged and the conviction 
and judgment thereon, and if any fine has been collected, the. 
amount thereof. 

Sec. 288. Within twenty days after such conviction, the jus- 


tice must cause such certificate to be filed in the office of the 
clerk of the district court in and for the county where the con- 


 yiction was had. 


Who shali exe- 
cute judgeacet. 


Fine, to whom 
piidorer, to 
what use 
applied. 


When defendant 
eommitted for 
not paying fine. 


Jdusticeto exe- 
eute duplicate 
receipus for fines 
paid 


Bither party 
“may appeal. 


Justice te in- 
form defendant 
of his right of 
zppeal, 


y 


Justice fix bail 


Sec. 289. The judgment shall be executed iyi a peace officer 
of the county where the conviction is had, by virtue of the war- 
rant under the hand of the justice, speci ying the particulars of 
the such judgment. 

Sec. 290. If a fine be imposed and paid before commitment, 
it shail be received by the justice, and by him paid over to the 
county treasurer, within thirty days after the-receipt thereof, 
for the use of the schools in the county, as provided by law. 

Sec. 291. Ifthe defendant be committed for not paying a 
fine, he may pay it to the sheriff of the county, but to no other 
person, who must, in like manner, within thirty days after the 
receipt thereof, pay it into the county treasury for the use of 
the schools in the county, as provided by law. 


Sec. 292. If the fine or any part thereof is paid to the jus- 
tice or sheriff, he must execute duplicate receipts thereof, one 
of which he must file without delay with the register of deeds 
or recorder of deeds in and for the county. 


Sec. 298. Hither party may appeal from the judgment to the 
district court of the county in which the trial was had; theter- — 
ritory in the same manner as the defendant. 


Sec. 294. The justice, rendering judgment against the defen- 
dant, must inform him of his right to appeal therefrom, and - 
the defendant may thereupon take an appeal by giving notice 
erally to the justice that he appeals, and the justice must make 
an entry on his docket of the giving of such notice. 


Sec. 295. The justice must, thereupon, enter an order on 
his docket, fixing the amount in which bail may be given by 
the defendant, and the execution of the judgment against the 
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defendant shall not be stayed, unless bail in that amount be 
put in by an undertaking substantially in the following form: Form of ag, 
The Territory of Dakota, \s a 
county, 

- A. B. having been convicted before C. D. a justice of the péace 
of said county, of the crime of (here designate it generally, as 
in the information,) by a judgment rendered on the day of 

» A. D. 18. , and haying appealed from said judgment to 
the district court of said county; we, A. B. and E! F. (or I. 
E. F.,) or (we, E. F. and H. G,) hereby undertake that the said 
A. B. will appear in the district court of said county at the next i 
term thereof, and abide the judgment of said court, and not dé- 
part without leave of the same, or that we will pay to the Terri- 
tory of Dakota the sum of dollars (the amount of the bail fixed) 
for the use of common schools of said county. 
A. B. 
E. F. 
Acknowledged before and accepted by me, at in thecounty 
of this dayof A.D. 18., 
C. D. Justice of the peace. 


Sec. 296. The bail must possess the qualifications required Qualifications 
in cases of appeal from the district to the supreme court of the ` 
territory. 


Sec. 297. The bail may be taken by the justice who rendered Bail taken Wy 
the judgment, or by any magistrate in the county who has au- : 
thority to admit the bail, or by the district court, or the clerk 
thereof. 


A - 

Sec. 298. When an appeal is taken, the justice must cause Tn ease of ap- 
all material witnesses to enter into an undertaking, as in a case wmenas to 
where a defendant is held to answer on a preliminary examina» undertaking, ke 
tion, to appear and testify on the trial of the appeal in the dis- 
trict court, at a term at which it is returnable, and shall as 
goon as practicable, and at least ten days before the frst day of 
such term of the district court of the county, file in the office 
of the clerk thereof, a certified copy of the entries on his dock- 


et, together with all the undertakings and papers in the case. 


Sec. 299. The cause, when thus appealed, shall stand for The cause when — 
trial anew in the district court, in the same manner that if stand for trial 


should have beén tried before the justice, and as nearly as 


4A? 
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practicable, as an issue of fact upon an indictment, without rex 
gard to technical errors, or defects, which have not prejudiced 
the substantial rights of either party,:and the court has full 
power over the case, the justice of the peace, his docket entries 
and his return, to administer the justice of the case, according 
to the law, and shall give judgment accordingly. 


Sec. 800. No appeal from the judgment of a justice of the 


peace in a criminal case shall be dismissed. 


Sec. 801. If any proceedings be necessary to carry the 
judgment upon the appeal into effect, they shall be had in the 
district court. 


MISCELLANEOUS PROVISIONS IN CRIMINAL CASES. 


Sec. 802. No assault, battery or affray shall be indictable, 
but all such offenses shall be prosecuted and determined in a 


ummary manner, by complaint made before a justice of the - 


ace, and on conviction thereof, the offender may be punished 
y fine not less than five dollars, nor more than one hundred 
lollars, according to the nature of the offense. 


Sec. 803. If any justice of the peace shall have any knowl- 
edge that any of the offenses mentioned in the last section, 
are about to be committed, he shall issue his warrant and pros 
ceed as is directed, when complaint has been made ; and if any 
such offense is committed, threatened or attempted in his pres- 
ence, he shall immediately arrest the offender, or cause it to be 
done, and for. this purpose no warrant or process shall be necx 
essary ; but the justice may summon to his assistance any sher- 
iff, coroner or constable, and all other persons there present, 
whose duty it shall be to aid the justicein preserving the peace, 
arresting and securing the offenders and all such as obstruct or 
prevent the justice, or any of his assistants in the performance 
of their duty; and any person who shall, when summoned to 
aid in arresting and securing an offender, refuse to give such 
assistance, shall pay five dollars to the use of the common 
schools of said county. 


Sec. 304. In case of the breach of any recognizance entered 
into in a criminal case, the same shall be certified and return- 
ed to the district court, to be proceeded in according to law. 


ARTY METERS, NRE EO 


JUSTICES CODE, 


443 


Nec. 305. If, in the progress of any trial before a justice of Pety of justice 


the peace, under the provisions of this act, it shall appear to 
the justice that he has not final jurisdiction in the case before 
him, and the accused ought to be put upon his trial for an of- 
fense cognizable before the district court, the justice shall im- 
mediately stop all further proceedings before him and pro- 
ceed as in other criminal cases cognizable before the district 
court. 

Sec. 306. In all criminal cases arising under this act, it 
shall be the duty of the justice of the peace acting, to sum- 
mon the injured party, and all others whose testimony may be 
deemed material, as witnesses at the trial, and to enforce their 

attendance by attachment, if necessary. __ 


Sec. 807. In all cases of conviction under the provisions of 
this act, the justice shall enter judgment for the fine and costs 
against the defendant, and may commit him until the judgment 
is satisfied, or issue execution on the judgment to the use of 
the common schools of said county. - 


Sec. 308. If the judgment of the justice shall be affirmed 
or upon any trial in the district court, the defendant shall be 


when he has 
not final 
jurisdiction. 


Who summoned 
in criminal cass 


J ustice’s duty 
in case of 
conviction, 


When judgment ~ 
affirmed in 
district court, 


convicted, and any fine assessed, judgment shall be rendered 


for such fine and costs in both courts against the defendant and 
his sureties. 


Sec. 809. When a trial under the provisions of this act shall 
be continued by the justice it shall not be necessary for the 
justice to summon any witness who may be present at the con- 
tinuance, but said justice shall verbally notify such witness- 
es, as either party may require, to attend before him to testify 
in the cause on the day set for trial, which verbal notice shall 
be as valid as the summons. 


Sec. 810. The justice may require of the complainant to 
give security for costs, as in civil cases security may be re- 
quired of the plaintiff, and if he refuse, the justice may dismiss 
the complaint. 


Sec. 311. In all cases under the provisions of this act, 


| where fines, penalties and forfeitures are paid into the county 


treasury, such money shall be added to the school fund of such _ 


‘gounty, for the support of common schools, 


Oe 
em 
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Sec. 812. If any person who shall have received any such 
fine, penalty or forfeiture, or any part thereof, shall neglect to 
pay over the same pursuant to tlie provisions of this act, it 
shall be the duty of the district attorney immediately to com- 
mence suit therefor, and to prosecute the same diligently to 
effect. Andif the district attorney fail so to do, it shall be 
be the duty of the county superintendent of schools or public 
instruction, or the judge of probate to institue such suit and to 
prosecute the same to final judgment, and to collect the same 
for the uses mentioned in section three hundred and nine. 

Sec. 813. No property, either real or personal, shall be ex- 
empt from levy, seizure or sale, by virtue of any execution, 
writ or attachment, or any other final process of a justices’ 


court, or of the district court, issued on a judgment rendered - 


by a justice of the peace, or, if upon an appeal, by the district 
courts, for costs, fines, penalties, or forfeitures of underta- 
kings and bonds in the. courts of justices of the peace, authors 
ized by law, -or in the district courts, in actions and proceed- 
ings in justices courts, and appealed or certified to the district 
court, any laws now in force, to the reverse notwithstanding. 


COURT OF INQUIRY. 
Sec. 814. When it shall be brought to the knowledge of a 


justice of the peace that a criminal offense, of which he has not 
final jurisdiction, has been committed within his county, he 
shall forthwith cause the offending person to be brought before 
him. 


Sec. 815. The justice shall, by the usual process, compel 
the attendance of witnesses on the part of the territory, and 


by the request and at the expense of the accused, he shall in | 
like manner compel the attendance of witnesses on the part of | 


the accused. 


Sec. 316. The justice shall diligently inquire into the ac- | 
cusation publicly, and examine under oath such witnesses as | 
may be in attendance, as to the guilt or innocence of the ac- | 


cused. 


Sec. 317, After inquiring into the ease as fully as circum | 
stances will admit and justice would seem to require, if the jus; | 
tice believes that the accused has committed a criminal offence § 
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of which the justice has not final jurisdiction, but which is 
cognizable by the district court, the justice shall commit the 
accused to the county jail to await the finding of the grand ju~ 
ry and the action of the district court thereon at the next term 
thereof. 

Sec. 818. If the offense charged be bailable under the stat- 
utes of the territory, the accused shall be admitted to bailin a 
sum to be fixed by the justice, with good and sufficient surety 
to be approved by the justice, conditioned that he appear on 
the first day of the next term of the district court (naming the 
district) and await the finding of the grand jury and the action 
of said court thereon, and that he will appear before said 
court from day to day during the term, and that he will not 
thence depart unless discharged by the court. Upon the ten- 
dering and acceptance of such bail, the justice shall order the 
accused to be set at large. l 

Sec. 319. If the offence charged be bailable, and the justice 
has fixed thẹ amount of penalty, the accused shall remain in 
custody or confinement until such bail is produced as provided 
in the last preceding section. 


FORMS IN CRIMINAL PROCEDURES. 
Sec. 320. The following, or equivalent forms may be used 
by justices of the peace in criminal proceedings, to be had un- 
der this act. 
FORM OF WARRANT. 


Territory of Dakota, bss 


county of 
To the sheriff or any constable of said county : 
_ Whereas, , has this day complained in writing 
‘to me, on oath, that did on the day of 
| A. D. 18 „at , and prayed that 
ithe said might be arrested and dealt with ac- 
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When !eceivo 
bail and how, 


Aceused remain 
in custody until 
bail furnished. 


Form ef 
warrant. 


cording to law ; now therefore in the name of the territory of- 


Dakota, you are hereby commanded forthwith to apprehend 


the said and bring him before me, to be dealt 
ith according to law. : 
Given under my hand, this day of a. AD, 
See l j 


2 


J. P. Justice of the peace. 
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FORM OF CERTIFICATE OF CONVICTION. 


Territory of Dakota, 
county of es, 
At a justices’ court held at my office in said county, for the 
trial of for the offence hereafter stated, the said 
of, &c., was convicted of having on the l 
day of , A. D. 18. , at in aaid 
county (here state the offence as in the warrant,) and upon such 
conviction, the said court did adjudge and determine that the 
said should pay a fine of dollars, (and if 
imprisonment be allowed, add) and be imprisoned in the com- 
mon jail of the county days, (f the fine be paid, 
add) and the said fine has been paid to me. 
Given under -my hand, this day of ,A. D.18. 
J. P. Justice of the peace. 


FORM OF EXECUTION. 


Territory of Dakota, bas 


county of 

To the sherif or any constable of said county ‘ 

Whereas, at a justice’s court held at my office in said county, 
for the trial of , for the offense hereinafter stated, the 
said of, &c., was convicted of having, on the day 
of © ,A.D.18 in said county, (here state the offense as 
in the warrant,) and upon conviction the said court did adjudge 
and determine that the said should pay a fine of 
dollars; and whereas, the said fine has not been paid by the 
said , these are therefore, in the name of the territory of 
Dakota, to command you to levy distress on the goods and 
chattels, &c., (as in execution against the goods in-eivil cases. 


FORM OF ORDER TO BRING UP PRISONER. 
Territory of Dakota, 
county of hss, 

To the keeper of common jail of said county : 

The undersigned, one of the justices of the peace in and for 
said county, sitting at a court for the trial of now in 
your custody in the common jail of said county, in the name 
of the territory of Dakota, do hereby order and direct you to 
bring the said forthwith before me, at my office in said 
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county, together with the warrant by which he was committed — 
$o your custody, in order that he may be tried. 
Given under my hand, this day of ,A.D.18 . 


J. P, Justice of the peace. 


FORM OF COMMITMENT UPON SENTENCE. 

Territory of Dakota, 

county of 

To any constable and the keeper of any common jail of said Form et 2 
county: Whereas, a justice’s court held at my office in said sentence. 
county, for the trial of , for the offense hereinafter stated, ` 
the said of &c., was convicted of having, on the 
dayof ` ,A.D.18 „inthe said county; (here state 
the offense, as in the warrant), and upon conviction the said 
court did adjudge and determine, that the said should be 
imprisoned in the common county jail of said county for 
days; therefore, you the said constable, are commanded in the 
name of the territory of Dakota forthwith to convey and deliver 
the said to the said keeper ; and you the said keeper, are 
hereby commanded to receive the-said into your custody, 
in the said jail, and there safely keep until the expiration of 
said days, or until he skall be thence discharged by due 
course of law. 

Given under my hand, this day of ,A.D.18 -. 

J. P., Justice of the peace. 


SS. 


FORM OF COMMITMENT AFTER ARREST, AND BEFORE TRIAL. 
Territory of Dakota, 
county of \ = 
To the sheriff or any constable, and to the keeper of the Format cow- 
commen jail of said county: erroak and 
Whereas, kas been this day brought before the unders 
signed, one of the justices of the peace in and for said county, 
charged on the © day of , å. D.18 . _ ,insaid 
county (here state the offense, as in the warrant,) and the 
gaid not having given bail to appear and answer for the 
said offense, therefore you the said constable, are commanded 
in the name of the territory of Dakota, forthwith to convey, 
and deliver into the custody of ‘the said keeper the body of the 
said ; and you the said keeper are hereby commanded 


> 


Form of com- 
mitment when 
justiceshall find 
that he has no 
jurisdiction, 


ra 
$- 
* 


Certain acts 
repealed, 
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to receive the said into your custody NN the said jail, and 
him there safely keep, until he shall be required to be brought 
before the court to be tried, or shall be otherwise discharged 
by due course of law. j 


Given under my hand, this dayof ,A.D.18 . 
J. P., Justice of the peace. 


FORM OF COMMITMENT WHERE JUSTICE ON THE TRIAL SHALL 
FIND THAT HE HAS NOT JURISDICTION OF THE CASH. 


Territory of Dakota, 
county of 


To the sheriff or any constable of said county: 

Whereas, of, &c., has been brought this day before 
the undersigned, one of the justices of the peace of said county, 
charged on the oath of , With having, on the day 
of „A.D. 18 , in said county committed the of 
fense of , (here state the offense charged in the warrant,) 
and in the progress of the trial on said charge, it appearing to 
the said justice that the said had been guilty of the of- 
fense of , (here state the new offense found on the trial,) 
committed at the time and place aforesaid, of which offense the 
said justice has not final jurisdiction ; and whereas, after exs 
amination had in due form of law, touching the said charge and 
offense last aforesaid, the said justice did adjudge that the said 
offense had been committed, and that there was probable cause 
to believe the said to be guilty thereof; and whereas, 
the said has not offered sufficient bail for his appearance 
to answer for said offense, you are therefore commanded forth- 
with to take the said _, and him convey to the common 
jail of said county, the keeper whereof is hereby required to 
detain him in custody, in said jail, until he shall be thence diş- 
charged according to law. 

Given under my hand, this day of „A. D. 18 , 

= J. P. Justice of the peace. 

Sec. 321. And be it further enacted, that an act entitled 
-An act defining the jurisdiction and procedure before jus- 
tices of the peace, and of the duties of constables in civil cases ;” 
approved Ma% thirteenth, eighteen hundred and sixty-two; and 
an act Ne An act defining the jurisdiction of justices of 


pss. 
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the peace in criminal cases, and of the proceedings therein,” 
approved May thirteenth, eghteen hundred and sixty-two, and 
also an act entitled “An act defining the courts and jurisdic~ 
tion of justices of the peace,” approved January seventh, eigh- 
teen hundred and sixty-three, be and the same are hereby res . 
pealed. 


See. 322. This act shall take effect from and after Ae pis S 
sage and approval. 


Approxed, January 4th, 1866. 


AMENDMENTS. 


CHAPTER 3. 


An Act to amend Chapter XIX of the Session. Laws of 1864+. 


Be it enacted. by the Legislative Assembly of the Territory of 
~ Dakota: 


That Section 1, chapter XEX of session laws of 1864-5, be 
amended to read as follows: 


Section 1., No person shall lay out strychnine or other poi- Sirsehaine or 


other poison 
son, within the limits of any. town or within one mile of any fot the ji 
dwelling house, or any barn, stable, or out building, used at the 
time for the keeping or shelter of horses, cattle, sheép or swine ; 
or within one half mile of any traveled thoroughfare on the 


ceded lands of this territory. 


Sec. 2. All persons who shall violate the provisions of this P9% 
act shall be deemed guilty ofta misdemeanor. 


+ 


Sec. 3. This act shall take effect from and after its approval. eect. 


Approved, December 21st, 1866. 
29 


| eee 
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CHAPTER 4, 
An Act to amend Chapter Twenty-three of the Laws of 1863-4 


Be it enacted by the Legislative Assembly of the Territory of 


Dakota: 
Ailmoneystor Section 1. That all moneys which are required to be paid in- 
ander ceriaie to the county treasury either for licenses or as fines or penal- 
sd for school ties, under the provisions of chapter twenty-three, laws of 
a 1863-4, shall be for the use of the public schools of the county. 
When to take Sec. 2. This act shall take effect and bein forcefrom and 


feet, e 
aa after its passage and approval by the Governor. 


| Appraved, January 4th, 1866. 


CHAPTER 5. 


An Act to amend section. seven (7) of Chapter Twenty-three (23) 
cf session Laws of 1863-4. 


Be ü enacted by the Legislative Assembly of the Territory of 
Dakota: 
Who excluded Section 1. That section seven, chapter twenty-three, of ses~ 
eeiam act. sion laws of 1868-4, be amended so as to read as follows: 
That nothing in this act shall be so construed as to extend 

to the sale of goods, wares and merchandise by merchants who 
pay an annual tax upon the same assessed according to the.rey- 
enue laws of this territory, nor to persons who sell commodities 
manufactured or raised by themselves in this or any adjoining 
territory. 

When to take Bec. 2. This act shall take effect and be in force from and 
after its passage and approval by the Governor. 


Approved, December 21st, 1865. 
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CHAPTER 6. 
An Act to amend Chapter Thirty-five of the Laws of 1862. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


e Š fanny Penalty for neg~ 
Section 1. That any person who shall neglect to perform fectind tones 


x Ty ; ~ 8 z form certain 
any duty required of him or her, to be performed by any as in rla- 


33 i tio to estray Sp 


law or statute of this territory in relation to “estrays,”’ sha 
be deemed guilty ofa misdemeanor, and, on conviction, shali 
be punished by a fine not less than the value of the property 
by him or her taken up, or imprisoned not exceeding six 


months. 
Sec. 2. All fines collected under the provisions of this act, eae pani 


shall be paid into the school fund of the county in which the ‘4 
estray shall have been taken up. 


Sec. 3. This act shall take effect and be in force from and When to tske 
after its passageand approval by the Governor, 


Approved, January 11th, 1866. 


* 


CHAPTER 7. 


An Act to amend Chapter Thirty three of the Session Laws of 
1864-5. 


Be tt enacted by the Legislative Assembly of the Territory of 
-= Dakota: 


Section 1. That section 2, chapter 33, session laws of Number os 


P a pounds per 
1864-5, be amended so as to read as follows: bushel of differ- 


eut articles of 
A bushel of wheat, potatoes, beets, turnips, peas, beans and Procure 
clover seed, shall be deemed each sixty pounds. 
A bushel of onions, fifty-two pounds. i 
A bushel of rye and Indian corn, fifty-six pounds. 
A bushel of barley, forty-eight pounds. 


A bushel of buck wheat, forty-two pounds. 


ae 
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A bushel of oats, thirty-two pounds. 

A bushel of timothy seed, forty-two pounds. 

A. bushel of unshelled corn, seventy pounds. 

Aton of hay shall be deemed two thousand pounds, or by 
measurement three hundred and forty-three cubic feet, as the 
standard weight or measurement after the same shall have been 
stacked thirty days, or such time as may be agreed upon be- 
tween the parties. , 

Sec. 2. This act shall take effect and be in. force from and 
after its passage and approval by the Governor? 


Approved, December 27th, 1865. 


CHAPTER 8. 
An Act to amend Chapter Thirty seven, Laws of 1862. 


Be it enacted by the Legislative Assembly of the Territory of 
` Dakota: 


Section 1. That section eight of an act, entitled An act ex~- 
empting property from execution, writ of attachment, or any 
other final process of a court, approved, May the twelfth, one: 
thousand eight hundred and sixty-two, be amended so as to 
read as follows: All property hereinafter mentioned shall be 
exempt from attachment er mesne process, or levy of execution, 
or any other final process issued from any couz: 

1. All family pictures; 

2, All miscellaneous books and musical instruments for the 
use of a family, not exeeeding five hundred dollars in value; . 

3. A seat or pew in-any house of worship ; 

4, A lot orlots in any burial ground; 

5. All wearing apparel of the debtor and his-family; 

6. All household and kitchen furniture, including beds, bed- 
steads and bedding, used by the debtor, and his family,.not to 
exceed five hundred dollars in value, and in case the debtor 
shall own more than. five hundred dollars worth of sueh pro- 
perty, he shall select such as may be deemed, by him, most 
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useful to himself and family, leaving the balance subject to legal 
process ; 

7. Three cows, ten swine, one yoke of cattle and one horse, 
or two yoke of cattle, or a span of horses or mules, one hundred 
sheep and their lambs under six months old, and all the wool 
of the same, and all cloth or yarn manufactured therefrom, the 
necessary food for the animals hereinbefore mentioned, for one 
year’s support either provided or growing, or both as the debtor 
may choose; also, one wagon, one sleigh, two ploughs, one har- 
row, and farming utensils, including tackle for teams, not ex- 
ceeding three hundred dollars in value ; 

8. The provisions for the debtor and his family neeessary 
for one year’s supply, either provided or growing, or both, and 
fuel necessary for one year ; - 

9. The tools and instruments of- any mechanic, whether a 
minor or of age, used and kept for the purpose of earrying on 
his trade or business, and in addition thereto, stock in trade 
not exceeding two hundred dollars in value. The library and 
implements of any professional man, not exceeding six hundred 
dollars În value: all of which articles appropriately exempted . 
by this section shall be chosen by the debtor, his agent or legal 
representatives, and whenever the artieles are limited i in value, 
they shall be appraised at the usual price of such articles at 
sheriff sale as near as can be determined; Provided, That the 
debtor may waive the right of returning the particular articles 
or kinds of property exempted by subdivisions one, two, six, 
seven and nine of this section, and in Heu thereof he shall be 3 
permitted to selectany other or any kind of personal property 
belonging to him, not to exceed in the aggregate, fifteen hun- 
dred dollars in value. 


Sec. 2. And be it further enacted, that section nine of said im certain cases 
act be so amended as to read as follows: Nothing in this act property exempt 
shall be so construed as to exempt any personal property in 
this territory from execution for clerks, laborers, or mechanics 


wages, or physicians bills. 


Sec. 8. This act shall take effect from and after its passage when to take 
and approval. 7 a 


Approved, January 9th, 1866., 


pd 


454 


Who admitted 
to practice in 
district court, 


Shall pass ex- 
aliination in 
apen cuurt. 


Wher admitted 
exa motion. 


When attorney 
may be suspend- 
ed and huw, 


Acts repealed 


ATTORNEYS. 


ATTORNEYS, 


CHAPTER 9. 


An Act to regulate the admission of Attorneys to the several 
courts of this Territory. 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That any district court may grant to any person 
in this Territory, of good moral character, and of the age of 
twenty~one years, a license to practiceas an attorney and coun-- 
sellor at law upon an examination at any regular term of such: 
court, in the presence of the district judge, in open court, when 
satisfied that the applicant possesses sufficient legal learning: 
and ability to discharge the duties of such office. 


Sec. 2. No person shall be admitted to, or licensed to pras- 
tice in any district court of this Territory, unless he shall un- 
dergo, and satisfactorily pass a thorough exdmination in open- 
court, in the presence of the judge thereof, as set forth in the 
preceding section; Provided, however, That any attorney hav- 
ing been previously admitted to practice in any court of record: 
in any other State or Territory, may be admitted to practice 
in the district courts of this Territory on motion and prodaction 
of a certificate setting forth said admission in any of the courts. 
of record of said State or Territory, and having the seal of said 
court attached thereto. 


Sec. 3. Any attorney may be removed or suspended, who 
shall be guilty of any deceit, malpractice, crime, or misderea- 
nor, but not until a copy of the charges against him shall have 
been delivered to him by the clerk of the court in which the 
proceedings shall be had, and an opportunity shall have been 
given to him to be heard in his defense. 


Sec. 4. All acts and parts of acts inconsistent with the pro- 
visions of this act are hereby repealed. 
¥ 
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Sec. 5. This act shall take effect and be in force from and Maer te take 
after its passage and approval by the Governor. | 


Approved, January 8th, 1866. 


COUNTY OFFICERS. 


CHAPTER 16. 


An Act fixing the time of Holding the Regular Meetings of the 
Boards of County Commissioners. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That there shall be four regular meetings of the Tobe four 
board of county commissioners, in each of the organized ennualiy. 
cəunties of this Territory, in each year, at the county seat 
of each county, at any one of which meetings the board shall 
make all necessary and needful provisions for carrying for- 
ward and defraying the expenses of the current business of 


the county. i 
Sec. 2. The first regular meeting shall commence on the (2 first meet 


ing commenca 


first Monday in January, and may continue three days. ooo 


Sec.-3. The second regular meeting shall commence-on the Second meeting. 
first Monday of April, and may continue four days. 


Sec. 4. The third regular meeting shall commence on the Third mesting. 
first Monday of July, and may continue three days. 


Sec. 5. The fourth regular meeting shall commenze on the Four meeting, 
first Monday of October, and may continue three days. 


issi € mmissioners 

Sec. 6. The county commissioners shall not have. power to EAER 

adjourn any regular meeting to a different day, but may call (guar peruse 
and hold special meetings, not to exceed four -days in the 


put may call 
special. 
year. 


Sec. 7. All acts and parts $f acts in conflict with this Acts repeated. 


act, are hereby repealed, 
29% 
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Sec. 8. This act shall take effect and be m force from 
and after the first day of April, A. D., 1866. 
Approved, January 12th, 1866. 


renee La a 


CHAPTER 11, 


An Act relative to the Commissioners and Probate Judge of 
Todd County. 


Be it ewacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That prior to any general or special election, 
if there be a vacancy in the office of a majority of the board 
of county commissioners of Todd county, the probate judge 
of said county is authorized, and it is hereby made his duty, 
in that case, to do and perform all amd every act that the 
county commissioners are required to do under the election 
law of this Territory ; and if there also be, at such time, a 
vacancy in the office of register of deeds, or the office of shera 
iff, the probate judge of said county shall temporarily fill either 
or both of said offices by appointing a voter of said county to 
the office so vacant, and the register of deeds and sheriff, ap» 
pointed under the provisions ofthis act shall qualify and give 
bonds as required by law, and shall perform all the duties of 
such offices, until a register of deeds or sheriff or both, as the 
case may be, be elected and qualified into office. 


Sec. 2 And the returns of any election held during the 


‘time that-the probate judge acts as, and performs, the duties of 


county commissioners, shall be canvassed by the register of 
deeds and probate judge of said county. 
Sec. 3. This act shall be the law upon the matters therein 
mentioned, any law or laws to the reverse notwithstanding. 
Sec. 4. This act shall take effect from and after its passage 
and approval. 


Approved, January 8th, 1866. 


E 
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CHAPTER 12, 


An Act requiring Justices of the Peace and Constables to Qualify 
‘and give Bond. 


Be tt enacted by the Legislative Assembly of the Territory of 
. Dakota: 


Section 1. That every justice of the peace and constable gustices ana 
that shall hereafter be elected or appointed under the laws of ture oath. ° 
this territory, {except special constables) shall, before he en- 
ters upon the duties of the office to which he has been so elected 
or appointed, take and subscribe to the following oath: 

I, do solemnly swear (or affirm under the.pains and Form of oati 
penalties of perjury) that I will support the Constitution of the 
United States, and the act of congress organizing the territory 
of Dakota, and that I will truly and faithfully perform the 
duties of the office of justice of the peace (or constable,) accor- 
ding to law and the best of my ability, so help me God. 

Which oath may be admimistered by any officer of his county, 

who by law is authorized to administer oaths, and said oath, 

after being subscribed and certified, shall be delivered to the 

register of deeds of such county, whose duty it shall be to re~ Resister to 
cord the same in a book to be kept for that purpose, for which 7 are 
he shall receive from the person taking such oath a fee of twen- 

ty-five cents. l 

Sec. 2. Each justice of the peace and constable, hereafter Justices and 
to be elected or appointed under the laws of this territory eee 
(special constables excepted) before entering upon the duties Bond recorded, 
of his office, shall execute to the county commissioners of the 
county in and for which he has been so elected or appointed, 

a bond as hereinafter provided: the bond for a justice of the 
peace shall be in the penal sum of five hundred dellars, and 
the bond for a constable shall be in the penal sum of two hun- 
dred dollars, with surety to be approved by the register of 
deeds, conditioned that he (the justice or constable) shall faith< - 
fully perform the duties of his office according to law; which 
bond shall be recorded by the fregister of deeds in the book 
mentioned in the last section to be kept for the record of ofi» 
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eial oaths, and for recording such bond the register of deeds 
shall receive a fee of fifty cents from the person executing the 
same. 


Sec. 3, That all persons within this territory, elected to the 
office of justice of the peace or constable at the general elec- 


tion held in October last, who have not, on or before the date 


of the approval of this act, qualified into office agreeable to the 
provisions of any law now in force, shall be required to qual- 
ify and give bond as provided in this act. 


Sec. 4. All acts and parts of acts now in force shall be so 
construed as to conform to the provisions of this act. 


Sec. 5. This act shall take effect and be in force from and 
after its passage and approval. 


Approved, December 27th, 1865. 


COURTS. 


CHAPTER 138. 


An Act Fixing the time of holding the District Courts in the First; 
Second and Third Judicial Districts; andthe time of holding 
the Courts in the county of Union. j 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That the District Court in and for the third ju- 


in third district dicial district, shall be held at the town of Bon Homme, in the 


in second 
district. 


county of Bon Homme, on the second Monday of May and the 
first Monday of September in each year. 


Sec. 2. That the District Court in and for the second judi~ 
cial district, shall be held in the town of Yankton, in the coun- 
ty of Yankton, on the first Monday of June and the first Mon- 
day of October in each year. 
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Sec. 3. That the District Court in and for the first judicial I arst district 
district, shall be held in the town of Vermillion, in the county 
of Clay, on the fourth Monday of June and the fourth Mon- 
day of October in each year. 
. Sec. 4. That the District Court in and for the county of m county of 
Union in the first judicial district, shall be held at the county 
seat of Union county, on the second Tuesday of March and the 
third Tuesday of November in each year. 


Sec. 5. All acts and parts of acts, so far as they conflict Acts repealed- 
with the provisions of this act, are hereby repealed. 


Sec. 6. This act shall take effect and bein force from-and When to take 
e€nect, 
after its passage. 


Approved, January 8th, 1866.. 


ELECTIONS 


CHAPTER 14. 


An Act providing for Elections and to prescribe the Canvass and 
Return of the same. 


ve at enacted by the Legislative Assembly of the Territory of 
Dakota : 

Section 1. That all elections hereafter to be held for terri- gections nota 
torial, district, county, precinct, city, and other officers provi- PAT, 
ded by law, shall be held and conducted in the manner pre- S 
scribed 1 in this act. 


See. 2. A general electiom shall be held i in the several elec- when general 
tion precincts in this territory, on the second Tuesday in Octo- Siawnat chicers 
ber in each year, at which there shall be chosenso many of the ee 
following named officers as are by law to be elected in each 
year, that is to say: A delegate to Congress, territorial ofi- z 
cers, members of the legislative assembly, judges of probate, 
district attorneys, sheriffs, cofinty commissioners, coroners, 


uegisters of deeds, treasurers, justices of the peace, constables, 
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and all other territorial, district, county, precinct and city offi- 
cers, not herein enumerated, that may by law be provided for. 


Sec. 8. The several boards of county commissioners shall, 
respectively, at least thirty days prior to the general election 
in each year, appoint three capable and discreet persons, pos- 
sessing the qualifications of electors, to act as judges of elec- 
tion at each precinct and for each of the polls of election, as 
provided for in this act, and when necessary, to set off and 
establish election precincts or districts, and the register of 
deeds of the several counties shall make out and deliver to 
the sheriff, coroner, or other person that may be designated by 
the board of county commissioners of each county, immedi- 
ately after the appointment of said judges of election, a notice 
in writing thereof, directed to the judges of election so appoint- 
ed; and it shall be the duty of such sheriff, coroner, or other 
person appointed as provided in this section, within ten days 
after receiving such notice, to serve the same-upon each of the 
said judges of election. 


Pa t See) 


Sec. 4. The said judges shall ieee two persons having 
similar qualifications with themselves, to act as clerks of the 
election. The said judges shall be and continue judges of all 


elections of ‘civil officers to be held at their respective precincts, 


until other judges shall be appointed as herein before directed, 
and the said clerks of election may continue to aet as such dur- 
ing the pleasure of the judges of election, and the county coms 
missioners shall, from time to time, fill all vacancies which may 
occur in the office of judges of elections, at any election pre- 
cinct within their respective counties. 


. See. 5. The registers of deeds of the several counties shall, 


‘at least thirty days before any general election, and atleast ten 


days previous to any special election, make out and deliver to 
the sheriff, coroner, or other person to be designated by them, 
of their respective counties, three written notices thereof for 
each election precinct; said notices to be, as nearly as circum- 
stances will admit, as follows, to-wit: Notice is hereby given, 


that on the second Tuesday, the day of next, at the 
house of in the town, district, or precinct of in the 
county of an election will be held for territorial, town or 


‘district officers, (naming the offices to be filled as the case may 
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be,) which election will be opened at nine o'clock in the morn 

ing and will continue open until four o clock in the afternoon of 

the same day. i 

Dated this day of A. D. (as the case may 

be.) 
Signed, A. B., register of deeds. 


Sec. 6. The sheriff, coroner or other person to whom such Notices posted 


twenty days be- 
notice shall be delivered as aforesaid, shall put up in three of fore genera), 


and eight before 
the most public places in each town or districts the notice refer~ special election. 
ring to such district, precinet, town at least twenty days pre- 
vious to the time of holding any general election, and at least 
eight days previous tothe time of holding any special election, 
and in cases where towns or districts may not be set off by law 
as election precincts, said notices shall be posted as follows: 
One at the house where the election is authorized to be held, 
and two others at two of the most public places in that vicinity 


or settlement. 


Sec. 7. Ifany person appointed to act as judge of election, When juiso 
as aforesaid, shall neglect or refuse to be sworn to aet in snch 
capacity, or shall not be present, the place of such person shall 
be filled by the votes of such qualified electors residing within 
the county, town, district or precinct, as may then be present, 
at the place of election, and the person or persons sə elected to 
fill the vacancy or vacancies, shall be and are hereby vested, 
for that election with the same power as if appointed by the 
board of county commissioners. 


Sec. 8. Previous to votes being taken, the judges and the Judges and i 
clerks of the election shall severally take an oath, in the fol- oath. Form of S 
lowing form, to wit: “I, A. B., do solemnly swear, (or affirm, 
as the case may be,) that I will perform the duties of judge, 
(or clerk, as the case may be) according to law and the best of 
my ability ;. that I will studiously endeavor. to prevent fraud, 


deceit, and abuse in conducting the same. s 


Sec. 9. In case there shall be no judge of a court or justice Was eu hiecd 
of the peace present at the opening of.the election, or in cage th 
such judge or justice shall be appointed judge or clerk of the 
election, it shall be lawful for the. judges of the election, and 
they are hereby empowered to administer the oath to each oth- 


er, and to the clerks of the election; end the person adminis- 
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tering oaths shall cause an entry thereof to be made and sub- 
scribed by him and prefixed to the poll book. 

Sec. 10. At all elections to be held under this act, the polls 
shall be opened at the hour of nine o’clock in the forenoon, 
and continue open until four o’clock in the afternoon of the 
same day, at which time the polls shall be closed. Thirty min- 
utes before the closing of the polls, proclamation shall be made 
in like manner, that the poll will be closed in half an hour, but 
the board may, in their discretion, adjourn the polls at twelve 
o’clock noon, for one hour, (proclamation of the same being 
made. ) 

Sec. 11. Any board of judges who shall willfully and know- 
ingly reject any legal vote, shall be subject toa fine of fifty 
dollars to be collected before any justice of the peace, for the 
use of common schools, on the complaint and proof of any 
person. . : 


Sec. 12. Every clector shall vote by ballot, and each person 
offering to vote shail deliver his ballot to one of the judges of 
election, in presence of the board. The ballot shall be a paper 


ticket, which shall contain written or printed, or partly written | 


and partly printed, the names of the persons for whom the | 


elector intends to vote, and shall designate the office to which 
each person so named is intended by him to be chosen ; but no 
ballot shall contain a greater number of names of persons desig- 
nated to any office than there are persons to be chosen at the 
election to fill such office. 


Sec. 18. The names of all persons voted for by any elector 
at any general election or special election, shall be on one ballot. 


Sec. 14. If any persow offering to vote shall be challenged 
as unqualified, by any judge or clerk of election, or by any oth- 
er person entitled to vote at the same poll, the board of judges 
shall declare to the person so challenged, the qualifications of 
an elector ; if such person shall then state himself duly qualified, 
and the challenge shall not be withdrawn, one of the judges 
shall then tender to him the following oath ; “You do solemnly 
swear, ( or affirm, as the case may be,) that you are twenty-one 
years of age, that you are a citizen of the United ‘States (or 
that you have declared your intention to become a citizen, con- 
formapbly to the laws of the United States, and of this Territory 
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on the subject of naturalization) that you have resided in this 
Territory ninety days, and in this county twenty days next 
preceding this election ; that you have not voted at this elec» 
tion;’’ and if any person so challenged shall refuse to take 


such oath so tendered, his vote shall be rejected, and after tak- 


ing such oath, if the judges have good reason to believe that 
the person so offering to vote is not a legal voter, before re~ 
ceiving his vote they shall require him to subscribe the oath, 
which shall be written out and preserved with the poll books 
for future reference. 

Sec. 15. If any person so offering such vote shall take such 
oath, knowing it to be false, he shall be deemed guilty of willful 
and corrupt perjury, and shall, en conviction, suffer such punish- 
ment as now is, or shall hereafter be prescribed by law for per~ 
sons guilty of perjury. And if any person shall vote at any 
election who is not a qualified voter, and knows himself to be 
disqualified, he shall upon conviction thereof, be confined in the 
county jail of said county, not more than six months nor less 
than one month, and if there is no jail in said county, he shall 
be confined in the nearest place kept for such purpose in this 
territory 5; he sbal! also forfeit and pay into the county treas- 


“ury of the county in which such action was held, for the use 


of common schools, a sum not exceeding five hundred dollars 
nor less than fifty dollars. 

Sec. 16. There shall be provided and kept by the andes of 
each election precinct, (at the expense of the county in which 
such precincts are situated,) a suitable ballot box with lock and 
key. 

Sec. 17. There shall be an opening through the lid of such 
box, of no larger size than shall be sufficient to admit a single 
folded ballot. Before opening the polls, the ballot box shall be 
carefully examined by the judges of the election, that nething 
may remain therein ; it shall then be locked, and the key there- 
of delivered to one of the judges to be designated by the board, 
and shall not be opened during the election, except in the 
manner and for the purposes hereinafter mentioned. 

Sec. 18. When a ballot shall be received, one of the judges 
without opening the same, or permitting it to be epened or ex~ 
amined (except to ascertain whether it be a single ballot) shall 
deposit it in the ballot box. 
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Sec. 19. Hach clerk of election shall keep a poll list which 
shall contain the names. of all the persons voting at such elec- 
tion in their numerical order.’ | 

Sec. 20. At each adjournment of the polls for dinner, the 
elerks shall, in presence of the judges, compare their respec- 
tive poll lists, compute and set down the number of votes, and 
correct all mistakes. that may be discovered, according to the 
decision of the board, until such poll lists shall be made, in all 
respects, to correspond. 


Sec. 21, The ballot box shall then be opened: and the polk 
list replaced therein pand said. box shall then be locked, and a. 
covering with a seal placed oa the opening in the lid of such 
box, so as entirely to cover, the same, and the key delivered to 
one of the judges, and the box tg.another, to be designated by 
the board. 

Sec. 22. The judge having the key shall keep it in his own 
possession, and deliver it again to the board at the next opens 
ing of the polls;: and the person having the box shall careful- 
ly keep it without opening it, or suffering it to be opened, or 
the seal thereof to be broken or removed; and shall, publicly 
in that condition, deliver it.to the board of judges at the next 
opening of the poll, when the seal shall be broken, the box 
opened, the poll lists taken out, and the box again locked. 

Seo., 23. It shall be the duty of each judge of election, to 
challenge every person offering ta vote, whom he shall know 
or suspect not to be qualified as an elector. 

Sec. 24. For the preservation of order, as well as to secure 
the judges and clerks from insult and abuse, it shall be the 


-duty of the constable or constables residing in the town, dis« 


trict or precinct, and should no constable. attend at such elec- 
tions, the judges of elections are hereby authorized and em- 
powered to appoint one or more special constables to assist in 
preserving érder during the election; and the judges are here- 
by authorized to enforce a fine not exceeding fifty dollars, on 
any person or persons who shall conduct in a disorderly or 
riotous manner, and shall persist in such conduct after having 
been warned of the consequenees, and on refusing: to pay the 
same, to commit him or them to the common jail of the county, © 
for any time not exceeding twenty. days, or until the fine shall 
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“be paid; and the constable to whom the order shall be direct- i 
ed, and the jailer of the county, are hereby required to exe- 
cutesaid order, and receive such person or persons so commit- 

ted as though it had been issued by a magistrate in due form 

of law. l 


Sec. 25. As soon as the poll of the eleetion shall be finally Ganvassivg 
clesed, the judges shall immediately proceed to canvass the 
vote given at such election, and the canvass shall be publie, 
and shall be continued without adjournment until completed. 


Sec. 26..The canvass. shall commence by a comparison of Manner of 
the poll list from the commencement, anda correetion of any 
mistake that may be found therein, until they shall be found 
or made to agree. Tae. box shall then be opened and the bal- 
lots contained therein be taken out and counted by the judges,- 
unopened, except so far as to ascertain whether each ballot is 
single, and if two or more ballots shall be found so folded to- 
gether as to present the appearance, of a single ballot, they 
shall be laid aside until the count ofthe ballos.shall be coms 
pleted; and if upon a comparison of the counts. with the poll 
lists, and the appearance of such ballots, a majority of such 
“judges shall be of opinion that the ballots thus-folded together . 
were voted by one elector, they shall be destroyed. 


Sec, 27. If the ballots in the box shall be found to exceed Then hanot 
in number the whole number of votes on the poll lists, they © Pot B® 
shall be replaced, in the box, after being purged as above, and 
one of the judges shall publicly” draw out and destroy there- 


from as many- ballots, unopened, as shall be equal to such 


Sec. 28. The ballot and poiklist agreeing, or being made to Ccaatiny veiess 
agree, the board shall then proceed to count and ascertain the 
number of votes cast, and the clerks shall set down-in their 
poll books the name of-every person voted for, written at full 
length, the office for which sugh person received such votes, 
and the number Fe did receive, the number being expressed at 
full iength, such entry to be made, as nearly as circumstances 
will admit, in the following form, to wit: “At an election Form ef entry 
held at the house of A. B., in the town, district or precinct, in P po poez 
the county of , , and territory of Dakota, on the i 
day of , the following named persons received the num- 
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ber of votes annexed to their respective names, for the follow- 
ing described offices, to wit: A. B. had votes for dele~ 
gate to congress; C. D., had votes for member of the 
legislative council; E. F. had votes for member of the 
house of representatives; G. H. had votes for coroner ; 
J. J. had votes for sheriff; K. L. had votes for 
county commissioner, (and in like manner for any other per- 
son voted for). Certified by us, A. B., C. D., E. F., judges 
of election. Attest: G. H., I. K., clerks of election.’’* 


Sec. 29. The judges of election shall then enclose and seal 
one of the poll books, and, under cover, direct the same to the 
register of deeds of the county in which such election was held, 
and the packet thus sealed shall be conveyed by one of the judg- 
es or clerks of election, to be determined by lot if they cannot 
otherwise agree, or by some other person to be agreed upon by 
the judges—and delivered to said register of deeds, at his of- 
fice, within three days after the closing of the polls, and the 
other poll book, together with the ballots and ballot box, de~ 
posited with the chairman of the board of county commission- 
ers; andthe said poll book shall be subject to inspection at any 
time thereafter. 


Sec. 30. If any judge or clerk of election, after being depu- 
ted by the judges of election at which he shall have served as 
judge or clerk, to carry the poll books of such election to the 
register of deeds, or any other person deputed for that purpose, 
shall fail or neglect to deliver such poll book to the said regis- 
ter of deeds, within the time specified by law, safe with the 
seals unbroken, he shall for every such offense, forfeit and pay 
the sum of five hundred dollars, for the use of the common 
schools in said county, to be recovered by a civil action in the 
name of the county commiss‘oners, in the district court, and be 
confined in the county jail not less than six months. 


Sec. 81. On the twentieth day after the close of any elec- 
tion, or as soon as all the returns are received, the register of 


deeds, taking to his assistance a majority of the county com- | 


missioners of the county, or the probate judge and one county 
commissioner, shall proceed to open said returns and make ab- 


~ 


stracts ofthe votes in the following manner ; the abstract of the, 


votes for delegate to congress shall be on one sheet; the ab- 
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stract of votes for members of the legislative assembly shall be 

on one sheet ; the abstract of votes for-the county and precinct 

officers shall be on one sheet; and it shall be the duty of the 

said register of deeds, immediately to make out a certificate of peineta 
election to each of the persons having the highest number of 

votes for members of the legislative assembly, county and pres 

cinct officers, respective,y, and to deliver said certificate to the 

person entitled to it, on his making application to the register 

athis office; Provided, That when a tie shall exist between two or 1 case ef tie. 
more persons for the council or house of representatives, the reg- 
ister of deeds shall give notice to the sheriff of the couaty, wh 
shail immediately advertise another election, giving at least ten 
days notice ; and it shall be the daty of the register of deeds of 
each county, on the receipt of the returns of any general or 
special election to make out his certificate, stating therein the 
compensation to which the judges and clerks of election may be Pay sf Jedees 
entitled for their services, and lay the same before the board of 
commissioners at their next session, and the said board shall 

order the compensation aforesaid to be paid out of the county 

treasury. And immediately after canvassing the returns aud 

making the abstracts of votes as provided in this section, the a 
register of deeds shall make a certified copy of each abstract, of Pah 
and forward the same to the Secretary ofthe Territory. 


bec. 32. If the requisite number of county officers shall not Reeister's sety 
- be elected, by reason of two or more persons having an equal 
_and the highest number of votes for one and the same oliice, 
| the register whose duty it is to compare the polls, shall give ; 
| notice to the several persons so having the highest and equal 
| number of votes, to‘attend at the office of the proper register, 
| at the time to be appointed by the said register, who shall then’ 
| and there proceed publicly to decide by lot, which of the per- 
| sons so having an equal number of votes, shall be declared duly : 
| elected, and the said register shall make and deliver to the per- 
| son thus declared duly elected a certificate of his election as 
| hereinbefore provided. i 


| See. 88. And it shall be the duty of the secretary of the Bravest im 
| territory, with.the chief justice and the governor, or a majority ““"* 

of them, to proeeed within fifty days after the election, to can- 

Í Vass the votes for delegate to congress, and other territorial 
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officers, and the governor snall grant a certificate of election to 
the person having the highest number of votes, and shall also 
issue a proclamation declaring the election of such person. In 
case there shall be no choice by reason of any two or more 
persons having an equal and the highest number of votes, the. 
governor shall, by proclamation, order a new election; Prg- 
vided, That if either of the persons mentioned in this section 
as canvassers be a candidate to congress, such person shall- 
take no paert.in, the canvass of said votes. 


Sec, 34. If the returns of election of any organized county 
in this territory shall not be received at the office of the secre-. 
tary-of.the territory. within thirty days after the day of eles-. 
tion, the said secretary shall forthwith send a messenger to the 
register of deeds of sweh county, whose duty it shall be to fur- 
nish said messenger with a certified copy of such returns; and 
the said messenger shall be paid out of the.treasury of the 
territory the sum of ten cents per mile foreach mile he shall 
necessarily travel in going to and returniag from the office of. 
the said register. 


Sec. 38. Any person who shall receive a certificate of his 
election as a member of the council or houso of representatives 
of the legislative assentbly, sherif probate judge, register of 
éceds, coroner, or county commissioner, shall be at liberty to 
resign such offce, though he may not have entered upon the 
execution of its duties, or taken the requisite oath of office; 
and when any vacancy shah, happen in the offiee of the mem- 
ber of the counzil or house of representatives of the legislative 
assembly, by death, resignation or, otherwise, it shall be the 
duty of the register of deeds of the county in which‘ the vacan- 
cy has occurred, to officially notify the governor thereof; where- 
upon the governor shall issue a writ of election, directed to the 
sheriff of the county or district in which such vacancy shall 
happen, commanding him to notify the several judges of elec- 
tion in his county or district; te hold a special election to fill 
such vacancy or vacancies, at atime to be appointed by the 
governor; Provided, That:ifthere be no session of the legis- 
lative assembly between. the happening of such vacancy or va- 
cancies and the time of the general election, it shall not be 
necessary to order a special election to fill such vacancy ; and 


ELECTIONS. ~ 


when any vacancy shall happen in the office of delegate to con- 
gress from this territory, it shall be the duty of the governor 
to issue his proclamation appointing a day to hold a special 
election to fill such vacancy. ; 


Sec. 86. When two or more counties are united in one coun- 
cil or representative district, the register of decds of the coun- 
ty last established shall, within thirty days after the day of 
clection, attend at the office of the register of deeds of the sen- 
ior county, and m conjunction with the register ofthe senior 
county, or counties, shall compare the votes given in the seys 
eral counties comprising such council or representative diss 
trict, and said registers shall immediately make out a certifis 
cate of the person or persons having the highest number of 
votes in such counties, for member or members ofthe council 
or heuse of representatives of the legislative assembly, which 
certificate shall be delivered to the person entitled to it, on ki 
application to the register of deeds of the senior county, at his 
office. 
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Sec. 87. Should any vacancy happen in the office of members: Vacancy in leg- 


of the council or house of representatives of the legislative as- 
sembly, while in session, by death, resignation, removal, or oth- 
erwise, it shall be the duty of the Governor immediately upon 
receiving official notification of the same, to proceed in the same 
manner us is prescribed for other cases in the thirty-fifth sec~ 
tion of this act. Pg 


Sec. 88. There shall be allowed out of the county treasury 
of each county, tò the several judges and clerks of election, two 
dollars per day,.and the person carrying the poll books from 
the place of election to the register’s office, the sum of five cents 
per mile for going and returning. l 

Sec. 89, If a vacancy shall occur in the council or house of 
representatives in this territory, fur any cause, and if the coun- 
ty or counties comprising the district in which such vacancy has 
happened, shall have been divided after the election of the mem- 
ber whose seat is vacant, and before the election to supply the 
vacancy, such election shall be ordered in every county in which 
any part of the original county or district may be situated ; but 
no person shall be permitted to vote at such election who does 
not at the time reside within the limits of the organized county 
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or district in which such vacancy occurred: Provided, That 
nothing herein contained shall be so construed as to permit any 
person to vote so residing within the limits, who has not the 
other qualifications of an clector, 

See, 40. In cases of elections to fill vacancies, as provided 
for in this act, immediately after recciving the election returns 
from the several precincts, the register of deeds shall, as pro- 
vided in this act, proceed to canvass the votes returned, and 
without delay forward to the secretary of the territory the cop- 
ies of the abstracts of the same. 

Sec. 41. No clection returns shall be refused by any regis~ 
ter of deeds for the reason that the same may be returned or 
delivered to him in any other than the manner directed in this 
acts nor shall he refuse to include any returns in his estimate 
ot votes for any informality in holding an clection, or making 
returns thereof; but all returns shall be received and the votes 
canvassed by such register, aud a certificate given to the per- 
sun or persons who may, by such returns, have the greatest 
number of votes. | 

Sec. 42. If any judge or clerk of election, or register of 
deeds, or any other person, in any manner concerned in con- 
ducting the election, shall corruptly viote any of the provis- 
ions of this act, he shall forfeit and pay to the county a sum 
not less than fifty nor more than five hundred dollars, to be 
recovered by a civil action in the name of the county commis- 
sioners of the proper county, which money, when collected, 
shall be fer the support of common schools in said county. 

Sec. 43. The regular term of office for all county, town, or 
precinct officers, when elected for a full term, shall commence 
on the first day of danuary next succeeding their election. 
Bat if the offiee to which he was elected be vacant at the 
time of election, even if he was not elected to fill a vacancy, 
he shall forthwith qualify, as prescribed by law, and’ enter 
upon the duties of his office, 

See. 44. Any of the territorial, county, district, or precinct 
officers that may be elected or appointed to fill vacancies, may 
qualify and enter upon the duties of their office immediately 
thereafter, and when elected, they may hold the same during 
‘the unexpired term for which they were elected, and until their 
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successors are elected and qualified; if appointed, they shall a 
hold the same until their successors are elected and qualified. 


Sec. 45. In all elections for the choice of any oficer, unless mirhest mimt 
è è ‘ ` \ of yotes gln is, 
it is otherwise expressly provided, the person having the high- 
est number of votes for any office, shall be deemed to have 


been elected to that office. - 

Scc. 46. During the day on which any general, special, a 
town, precinct, or charter election shall be held, no civil pros elector, wien, 
cess shall be served on any elector entitled to vote at such 
election. i 

Sec. 4T. The register of deeds shall not construe the stat- How eanvowora 
utes concerning the canvassing of the election returns, so as to 
decide all matters of law and fact himself, but the register 
aforesaid, and the persons called to his assistance, shall con- - 
stitute a board, a majority of whom shall decide all matters of 
dissgreement, and the said board shall disregard technicalities, 
and misspelling, the use of initial letters, or abbreviations of 
the name of candidates for office, if it can be ascertained from 
such votes for whom theyare intended, but they shall not count 
votes polled in any place but at established precincts, and a 
breach of the provisions of this section shall be deemed a mis- 
demeanor in office, and punished accordingly. 


Sec. 48, It shall be the duty of the register of deeds, of Berister te pros 
such organized county in this territory; to provide uniform poll Hanks. 
books for the use of his county, each poll bock containing a 
copy of the law prescribing the qwiilfeations of electors, and 
so much of this act as relates to the duties of judges and clerks 
of election and the penalties imposed for offenses ; also contain- 
ing blanks for all entries required to be made in the said poll 
books, at the time the said register delivered notice for an elec- 
tion to the sheriff of his county, as provided for ia this act; he 
shall also deliver to the sheriff two copies of said poll books for Delivering samo 
an election precinct, and the sheriff shall deliver the same into 
the hands of one of the judges of election, and the judges of 
election receiving the said poll books, shall deliver or cause the 
same to be delivered to the clerks on the day of election. 


Sec. 49. And all legal voters in this territory, residing in vetine fur dates 
GALE, Waele, : 


an organized county, shall have the right to vote for delegate 
to congress, at’any election precinct established by law in any 
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organized county in this territory; and all voters living in un- 
organized counties, shall vote in ‘the organized counties to 
which their unorganized counties are respectively attached for 
election purposes. 


Whoentitied to = Sec. 50. Every free white ae “person above the age of 
ettice, twenty-one years, who shall have been a resident of the’terri- 
tory ninety days, and twenty days in the county, next preced- 
ing the election, who is a citizen of the United States, or who 
has declared upon oath his intention to become such, and shall 
eo taken an oath to support the constitution of the -United 
States, and-persons who have been ‘declared by law to be eiti- 
zens of the territory, shall be entitled to vote; and all persons 
possessing the qualifications mentioned in this section, and-who 
have resided in this territory nine months, shell-be eligible to 
any office in the said territory. 


Acts repealed- Sec. Sl. All-acts and parts of acts, conflicting with the pro- 
visions of this act, are hereby repealed. 

When to take sec. 52. This act shall take effect and be’in force from and 

Evei, 


after its passage and approval. 


Approved, January 6th, 1866. 


FENCES 


CHAPTER i5. 


a 


An Aéé to Egtablish'a Fence Law. 


Be ü enacted by the Legislative Assembly of the Territory of 
Dakota : 


Whatdeemeda Section 1. That a fence constructed by placing the end of 
i posts firmly in the ground, not to exceed twelve feet apart, and 
by firmly securing thereto rails, poles, or boards, either by 
morticing the posts and inserting the ends of the rails, poles, 
or boards therein, or by sufficiently nailing, spiking, or pinning 
them to said pee Provided, That there shall not be less 
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than three rails, poles, or boards, to each joint or length of 
fence, and provided further, That the bottom tier of such rails, 
poles, or boards, shall not exceed twenty inches above the ave- 
rage surface of the ground along each joint or length of fence, 
and that the top of said fence shall be not less than four and 
one-half-feet above the average surface of the ground along 
each joint or lexgth of fence; or a fence constructed by plae- 
ing crutches er timbers of suitable size in the ground, and by 
placing thereon rails or poles of suitable size, not less than 
three in number, to each joint ‘or Fength, the bottom tier of such 
rails or poles not to exceed twenty inches above the average 
sirface of the ground, and the top tier not less than four and 
one half feet above the average surface of the ground along 
each joint or length of fence; the top tier to rest securely in 
stakes set in the ground at the end of each joint. Or any 
fence constructed in any other manger of rails, timber, boards, 
walls or embankments, or any combination thereof; and all 
brooks, creeks, ponds, ditches, rivers and hedges that shall be 
considered equivalent to the fence described in this section, 
shall be deemed a lawful fence when in good repair. 


Sec. 2. In order to bring a fence to the standard of a “ law- 
ful fence,” it is not necessary that such fence be deemed -suf- 
ficient to turn sheep or swine. : 


Sec. 3. If two or more persons ‘join ir the ‘construction of 
a partition fence, each party shall thereafter keep in. good re~ 
pair his portion of such fence; and neither party shall aban- 
don his part of such partition fence or remove the same or any 
part thereof, until after one year’s notice to the other party or 
parties interested therein, of ‘his intention so to do; unless by 
the consent of all the partzes interested. i 


Sec. 4. Any person or persons owning or having in his, 
her or their charge or ‘possession any horses, miles, cattle, 
sheep or swine, or any one of such animals, which shall breach 
òver, under or*break into any lawful enclosure belonging to any 
person or persons other than the owners of such animal or an- 
?mals, within either of the counties hereinafter named, such 
person o¥ persons owning or having in charge or possession 
such breaching animal or antmals shall be liable to the party 
or parties sustaining such injury, for all damages he, she, or 
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thoy may have sustained by reason of such breaching as afore~ 
sald, to he recovered in a civil action before any court having 
jurisdiction thereof, in the county where such damage may 
have acerued, and the praceedings shall be the same in all re 
gpects as in other civil actions; Provided, That no exemp- 

ny. = tion laws shall apply to executions issued on judgments ob» 

’ tained under the provisions of this act, 

Whaconsderal Sead, Any person or persons occupying or having the 

aes charge or pessession of an enclosure, shall be considered the 
awner thereof in any actlon“under the provisions of the last 
section, 

Party sufiering See, G, The party sustaining damage done by animals, as 


damage shall i ; 
are sommens Mentioned in seetion four, before commencing an action there- 


belare eopinjens 

ring actos on, shall notify the owner or person having in charge such of 
fending animal or animals, ef such damage and the probable 
amount thereof, provided he knows to whom such animal or 
animals belong, and that such owner or keeper resides and js 
then within the county where the damage was committed, 


Party saftering See. T, The person suffering damage done by animals, as 
vestramaumats mentioned in seotion four, may restrain and keepin custody 
sueh offending animals until the fluding of the court he ascer- 
tained, unless before sueh suit, the amount of his claim and the 
expense ef keeping such animals be tendered to him, 
Trat See, & JE, upon the trial ef an action under the provisions 
of section four, it shall appear by competent testimony that the 
When stappeate plaluth’s enclosure is a lawful fence under the provisions of 
eee this act, he shall be allowed to prove the amount of damage 
sustained, and GP he has retained iy custody the animals com- 
mitting such damage.) the amount of expense Ineurred for 
keeping the efending animals ; and any judgment rendered for 
damages, costs, and expenses, against the defendant, shall be a 
gwam Bex Jion upon the animals committing the damage, Bat if it shall 
When evecare Appear upon the trial that the plaintiffs enclosure is not a law- 
“ee fal fence, or that ne damage was sustained, Judgment shall be 
rendered against the plaintiff for costs of suit, 


* 


Waonitappaara, Beo, O, IË upon the trial it appears that the defendant is not 

Conran not x ` D + 

SERY the awner or the person in charge of such offending animals, 
he shall be discharged from the action, and the suit may pros 


ceed as against a defendant whose name is unknown; and if 
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at the commencement of the action, the plaintif does not know Wam owner 
the name of the owner or keeper of such offending animals, 

he may bring suit against a defendant unknown, in whieh ease 

service shall be made by posting copies of the summons in three Service m met 
of the most publie places within the county not less than ten 

days previous to the day of trial, which posting may be done 

by the proper officer, or by any voter of the esunty, 

See, 10, This act shall'govern in all actions and proceed- Thl act to gove 
ings instituted and transacted under the provisions thereof, any “ees 
law to the reverse notwithstanding. 

See, 11L. The provisions of this act shall apply only to ‘the What comter: 
counties of Union, Clay, Yankton, and Bon Homme. stany io 


Sea, 12, This act shall take effect from and after its passage Whon to tuka 
and approval, 


Approved, January 11th, 1800, 
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Pe SEM ee 


CHAPTER 16. 


An Act to regulate Ferries i in the Organized Counties of the Terri- 
tory of Dakota. 


Be & enacted by the Legislative Assembly of the Territory of 
Duketa: 


Section 1. That it shall not be lawful for any person or pers i Pervans te ob» 


tan fears poo a 


sons to keep a ferry across any stream of water running through Som eee 

the organized counties of this territory, withont diret having 

ebtained a lease from the board of county commissioners of the - 

proper county, for that purpese, as hereinafter provided, 

See, 2 That the board of eanrty commissioners of the rearenot to 

excord five 

county to whom application shall be made for a ferry, in the years, do. 

manner hereinafter provided; are hereby authorized and it 


shall be their duty to granta lease of euch ferry fora term 
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not excecding five years, to such person or persons who shall 
bid, and secure the payment of the highest amount of rent for 
thesame; such lease to be executed by the said board of county 


commissioners as lessors and such highest bidder or bidders as 


lessees. 


sec. 8. That when ‘not Icss than cight citizens of said county 


shall present to the board of county commissioners of said 
county a petition, setting forth that a ferry is needed in said 
county, and designating in said petition the name of the stream 
andthe particular place thereon, on which said ferry is intend- 
ed to be located, the said board of county commissionoss shail 
give twenty (20) days notice by advertising in at least three (3) 
public places in said county, of such application, and stating in 
said uotice that on the day therein fixed at the office of said 
board of county commissioners, they will offer to the highest 
bidder all the rights, franchises and exclusive privileges of 
said ferry upon lease for the term of years agreed upon by said 
county commissioners. 


Sec. 4. That the rates for crossing the Missouri river on 
ferries, shall not exceed the fullowing, to wit: 

For two horses, mules or oxen and wagon, with or without 
load, one dollar. 

For each additional pair of horses, mules or oxen, thirty 
cents. 

For each two horses or mules and buggy, seventy five cents. 

For each one horse or mule with buggy and driver, fifty 
cents. 

For each lead horse or mule, twenty-five cents. 

For loose cattle per head, fifteen cents. 

For sheep and swine per head, ten cents. 

For cach one hundred pounds of freight or merchandise un- 
oadad, ten cents. l 

For each thousand feet of lumber unloaded, one dollar. 

The rates for crossing the Big Sioux river, Vermillion river 
and Dakota river, shall be as follows: The rates charged at 
said ferries shall not exceed the following rates: 

For foot passengers, each, ten cents. 

For each horse or mule, with or without a rider, ten cents. 

For each head of loose cattle, five cents. 
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For two horses or mules, or cattle team, loaded or without 
load, with driver, twenty-five cents. 


For each horse or mule, or ox over two attached to a team, - 


. five cents. 

For a single horse or mule to a buggy, fifteen cents. . 

For each head of sheep or swine, five cents. 

All freight not attached to teams, five cents per one hundred 
thousand, . 

All lumber in pile, fifty cents per thousand feet. 

Said ferryman is requested to keep a bill of his legal rates 
posted up in a convenient place, at or near said ferry in view of 
the passing public. 

Sec, 5. That every person obtaining a lease to keep a ferry 
as aforesaid, shall provide and keepin good repair, a good and 
sufficient boat for the safe conveyance of persons and property; 
and when the river and creek over which the ferry is kept is 
passable, shail, with a sufficient number of hands to work and 
manage the boat, from sun rise till sun set, and. ith reasonable 
care and premptness, convey across said forry all pers sons and 
property presented for transportation across the same,” And 
if any lessee, as aforesaid, shall fa or neglect to perform all or 
any of the duties enjoined upon him by this act, or shall de- 
mand or receive a higher rate of ferriage than shall be allowed 
by section 4 of this act, the lessee so offending, shall for each 
offense forfes a and pay the sun of ten (19) dollars to be recov- 
erea in the mame of the territory of Dakota before any justice 
of the peace of the proper county. 

See. 6. Thatif any person shall keep a ferry in any of the 
erganized counties of this territory, wihout a lease first obtain- 
ed from the beard of county commissioners as aforesaid, the 
owner or person so offeuding shall forfeit and pay a sum of not 
less than fifty (60) dullars, and not exceeding five hundred (400) 
dollars for cach year, or fractional part of a year such ' poreon 
shall keep such ferry, to be reesyereed by indictment in the 
proper county. 


See. 7. Thatall moneys which may be received Ly the county 
commissioners upon leases granted for ferries aforesaid, and all 
forfeitures, collected for violation of the provisions of this act, 
shall, within thirty (30) days after the receipt thereof, be paid 
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to the county treasurer, for the use of the common schools of 
said county, and the same shall be apportioned among the 
several school districts of said county, in lke manner as other 
school funds of the county are now apportioned by law. 


Sec. 8. That nothing in this act shall prevent any person 
from ferrying persons across a small stream in time of high 
water, when in the opinion of the board of county commission- 
ers such stream is too small to justify a regular ferry. 


Sec. 9. And be it further enacted, That any and all persons, 
who have heretofore received either permit, lease, grant or 
charter for the keeping of ferries, who shall neglect or fail dur- 
ing the period of one (1) month at any one time after the pass-~ 
age of this act or any prior act, to keep his or their respective 
ferries in operation for the safe transportation of persons and 
property over the same, shall forfeit all the ferry rights, fran- 
chises and privileges granted by this act or any former act as 
aforesaid; and upon due proof before the board of county 
commissioners of the proper county, of such failure or neglect 
as aforesaid, the said board of county commissioners are here» 
by empowered and authorized to ceclare such forfeiture absolute 
and thereupon, and thereafter, all the rights, franchises and 
privileges granted by this act, shall cease and be of no force 
or effect in law or equity: Provided, That no part of, this act 
shall be so construed as to affect the right of Barney McGraw, 
under a charter granted at this session of the legislature, till 
at the expiration of six months from the date hereof. 


See. 10. All acts and parts of acts in conflict with this 
act, are hereby repealed. 

See. 11. This act shall take effect and be in force from and 
after its passage and approval. 

Approved, January 12th, 1866. 
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CHAPTER 17, 


An Act to Prevent the Firing of Woods, Marshes and Prairies. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. if any person shall willfully set on fire any Penaity for 
woods, marshes or prairies, so as thereby to occasion any dam- aaa 
age to any other person, such person shall, @pon conviction 
thereof, pay a sum not exceeding five hundred dollars, nor less 
than fifty dollars, and be imprisoned in the county jail not more 
than six months, nor less than ten days; one half of said fine 
shall go to the complainant, and the other half to the common who anes te Le 
‘school fund of the county in which the ofense was committed ; es 
and in case of the neglect or refusal ef any person so convict~ 
ed, to pay the fine above specified, he shall be, in addition to 
the imprisonment above imposed, confined in the county jail 


one day for every dollar thereof, until said fine be discharged. 


Sag 9 
nec. 2. If any person shall set on fire any woods, marshes, parson fring 
prairies, &c, 


or prairies, so as thereby to o¢casion any damage to any other fible tor dam- 
7 r ‘ . t ed e. 
. person, such person shall make satisfaction for such damages *#° “°? 


to the party injured, to be recovered in an action. z 

Sec. 3. This act shall not extend to any person setting on l 
fire, in the night time, anything on his own farm, as often as oc- not napis toe 
casion may require, if done without intention to set on fire the 
adjacent woods, marshes, or prairies, not occupied by such per- 
gon ; nor shall the provisions of this act extend to persons firing 
during the months of March and April. 

Sec. 4. Nothing herein contained shall be so construed as Person mey pro- 
to prevent any-person from firing against fire, so as to protect ty by arias 
his or her property from being destroyed. per 
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Sec. 5. It shall be the duty ofall sheriffs, justices of the 
peace, constables and other sworn officers, to use all necessary, 
means to convey information to the proper authorities. of any. 
violation of this aet. 


Sec. 6. This act shall take effect and be in force from and 


after its passage and approval.. 


Approved, January 12th, 1866. 


INDIANS 


CHAPTER IS.. 


An Act to prohibit the Furnishing of Intoxicating Liquors ie, 
Indians. 


Be it enacted by.the Legislative Assembly of the Territory of 
Dakota: 


Section 1. Whenever any Indian in this Territory, belong- 
ing to any tribe under the care oy guardianship of the United 
States, shall be found in a state of intoxication, it shall be the 
duty of any sherif, deputy sheriff, constable, justice of the 
peace, or Indian agent, within this Territory, without warrant, 
to apprehend such Indian so intoxicated, and take and retain 
him in custody, at the expense of the county in which he is so 
found, until, in the opinion of such officer, the Indian so re 
tained shall become sufiiciently sober to testify properly in a 
court of justice, and as soon as may be thereafter bring him 
before some justice of the county, and such Indian, so found 
intoxicated, shall, on oath before such justice, disclose the place 
where, and the person of whom the liquor so producing intoxica- 
tion was obtained, and allthe circumstances attending it, and on 
the refusal or neglect of such Indian to disclose, he may, by such 
justice, be committed to the common jail of the county in which 
he was so found, until he shall so disclose, or by said justice be 
discharged. And in case said justice shall judge from the evi- 
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dence, that the sale, furnishing or giving Sway said liquor was 
an, offense against the laws of the United States and of this Ter- 
ritory, in relation to furnishing liquor to Indians, he shall 
forthwith issue his warrant, and cause the person so selling, 
furnishing or giving: away said liquor to be brought forthwith 
before him, and such proceedings shall be had in the case as 
shall disclose the facts in relation thereto, and if from the evi- 
dence produced, such justice be satisfied that such person is 
guilty of the offense charged, he shall hold said person to bail, 
in the sum, of five hundred dollars, to be and appear at the next 
term of the district court, and there to be tried for such offense, 
in default of which said person shall be committed to the county. 
jail, if there be one, if not, to the nearest place of confinement 
to such county, there to await the sitting of@the next succeed- 
ing term of the district court, when he shall be arraigned and 
tried, and if found: guilty, punished in accordance with the pen- 
alties prescribed by existing statutes of this Territory and of 
the United States. Any person. resisting the arrest or deten- 
tion of such Indian, so found intoxicated, by any of the per- 
sons aforesaid, authorized by this act to make such arrest, shall 
he liable to the same penalties as are provided by law for re- 
sisting a sheriffin the execution of a legal process. 
Sec. 2. Itshall be the duty of the justice before whom any Duty of justice 


upon ho.ding 
proceedings as aforesaid may be had immediately upon holding person to bail 


© for furnishing 
to bail, or the commitment of any person charged with the of- averteinduns 
fense of furnishing liquor to Indian or Indians, to notify the 
clerk of the district court of the district in which such offense 
has been committed, of the proceedings had before him and 
_ the said clerk shall thereupon enter upon the trial docket of 
the district court, the offense chargéd in the same manner as 


in other cases. 


Sec. 8, All acts and parts of acts conflicting with this act, ieira 
are hereby repealed. 


Sec. 4. This act. shall take effect from and after its passage, When to take 
` electis. 


Approved, January 4th, 1866. 
31 
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CHAPTER 19. 


An Act Prohibiting the Harboring of Indians within the Organ- 
~ ized Counties. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. It shall be unlawful for any person or persons 
within any organized county of this Territory to-harbor or 
keep on or about his or their premises or place of abode any 
Indian or Indians belonging to an established Indian agency, 
either within og without this Territory, and under the charge of 
an Indian Agent, or any Indian or Indians who do not belong 
to an agency confined to an Indian reservation and who have 
not adopted the manners and habits of civilized life, and it shall 
be unlawful for any ‘person or persons within any organized 
county of this Territory to induce or incourage any such Inx 
dian or Indians, who have not adopted the manners and habits 
of civilized life to camp, remain or hunt, for any time or for 
any purpose, within any village or settlement of white people, 
or in the vicinity of such village or settlement within any or- 
ganized county of this Territory. 

Sec. 2. Upon complaint under oath being made before any 
justice of the peace in an organized county of this Territory 
that any person or persons have violated within such county the 
provisions of the first section of this act, such justice shall im« 
mediately issue his warrant for the arrest of the person or per- 
sons charged in the complaint, which warrant shall be directed 
to the sheriff or any constable of his county, commanding him 
in the name of the Territory of Dakota to arrest and forthwith 
bring before him the person or persons therein named ifto be 
found within his county. 

Sec. 8. It shall be the duty of the officer receiving such war- 
rant to serve the same without delay, and to make return as 
therein commanded. 

Sec. 4. Upon the delivery of such accused person or persons 
into court, it shall be the duty of the justice to try and deter- 
mine the case in the manner provided by law for the trial of 
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criminal cases in justices courts, and upon conviction the per- 

son or persons so found guilty of a violation of all or either of the a, 
pr ovisions of the first section of this act he or they shall be fined 

in a sum not less than twenty-five dollars for each Indian so kept. 

harbored or induced to remain, as provided in section one of thi: 

act, and the costs of the seit; Provided, however, That the 
aggregate of such fine upon one person so convicted, shall noi 

exceed one hundred dollars for one conviction, and the person - 

or persons so convicted shall remain in custody or confinement 

until such fine and costs be paid. 


Sec. 5. All fines collected under the provisions of this act Fines collected 
shall be paid, by the officer collecting the game into the county schoo: fund. 
treasury, for the use and benefit of the school fund of the 


county in which such conviction was had. 


Sec. 6. Any justice of the peace, sheriff, or constable who Penalty againss 
any officer 


shall fail to perform the duties required of him by this act, failing to per 
shall forfeit and pay into the Treasury of his county, for the tis act. 
use of the school fund of said conoi the sum of one hun- 


dred dollars for every such neglect of duty. 

Sec. 7. All acts and parts of acts, so far as they conflict Acts repesied- 
with the provisions of this act, are hereby repealed. 

Sec. 8. This act shall take effect from and after its pag- When to take 


effect, 
sage and approval. 


Approved, January 8th, 1866. 


IMMIGRATION, 


CHAPTER 29. 


An Act to authorize the appointment of an Immigrant Agent. 


Be it enacted by the Legislative ‘Assembly of the Territory o 
Dakota: 


Section 1, That the Governor of the territory be and he is governor 


th d tẹ 
hereby authorized to appoint an immigrant agent ffor the ter- a ints 


ant agent. 
ritory of Dakota. ; = 
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Duly ofagents Bee, 2, It shall be the duty of such immigrant agent, to: 


open correspondence with the national bureau of immigration, | 
with regard to the natural resources of this territory, and the | 
inducements offered to immigrants seeking homes in the west, | 
and he shall be invested with authority to visit the old coun- 
tries in tho namo and style of the “Immigrant Agent of Da.) 
kota Territory,” and there to encourage immigration to this | 
territory by a fair and truthful representation of the agricul- 
tural, commercial and mineral resources of the Missouri valley | 
and its tributaries, 


eae See, 8, The said immigrant agent shalt make an annual 

Stn 

telegislature. peport of his labors to the legislature.. ! 

Wen to take Sec, 4. This act shall take effect and.be in force from and) 
3 l 


after its passage and approval, 
Approved, January 11th, 1866. 
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CAPTER 71. 


An Act to Provide for the Printing and Distribution of tite Laws 
and Journals. 


Be té enacted by the Legislative Assembly of the Territory of 


Dakota : | 
| 


ad ea ciee Section 1. That the Secretary of this Territory, be, and i is 
coma hereby, requested to procure the printing of one thousand; 
peared, copies of the laws, memorials and resolutions, passed at the 
present session, and at each subsequent session of the legisla- 
tive assembly of this Territory; and to have the same bound, 
as follows; One half or five. hundred copies, in law sheep ;| 
Sirle of binding one fourth, or two hundred and fifty copies, in half binding, | 
with leather backs and corners; and the remaining one-fourth,’ 
or two hundred and fifty copies, in durable pamphlet form, 


The Secretary aforesaid is further requested to procure the print- : 
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ing of threo hundred copies of the journals of the present and Bane ae 
each subsequent session of the legislative assembly; and to ste of binding. 
have the same bound, one-half in half binding, and one-half a 
in pamphlet form; Provided, That the P of each house 
shall be in separate volumes, and shall be correctly and prop~ Tove indexed 
erly indexed, and prefaced by a list of the names of the mem mamexot > 
bers of the respective houses, together with their post-office aii 


address, - 


Sec. 2, The printed volume of the laws shall be prefaced What veume | 
iby a table of contents, the Declaration of Independence, the tain. 
| Constitution of the United States, and the act organizing the 
| Territory of Dakota, and shall contain a full and correct index 


| of its contents. 


| Sec. 8. That in arranging the laws, memorials and resolu- Wal Grereetion 
| tions for M the Secretary aforesaid is hereby author- thorized to 
ized to meke such corrections in the orthography, grammat- 

| ical construction and punctuation of the same, as in kis judg- 

iment shall be deemed essential; Provided, That when any 

words or clauses shall be inserted, the same shall be inclosed in 


| brackets. 


| Sec. 4 Tie Secretary aforesaid is hereby authorized to dis- secretory 
auth at 
tribute the laws and journals, after they shall have been print- distribue- ` 


} ed and bound, in the manner hereinafter specified. 


| See. 5. It shall be the duty of the register of deeds of each puty of Regis- 
| organized county in this Territory, before the first day of May Tee 

| m each year, to make a requisition upon the Secretary aforesaid 

| for as many copies of the laws passed by the last preceding ses- 

sion of the legislative assembly, as there are county officers in 

| their respective counties, upon receipt of which, the said Secs 

| retary shall forward to the said register the number of copies 
specified; Provided, That the expense of transportation of gxpense of 

| said books shall be defrayed by the county to which the tobe aetrayed, 
| Said books are sent. Pee 


Sec. 6. The register of deeds, upon receiving the copies Of wegister to 

| the laws, pursuant to his requisition, shall immediately for- herirer doors, 
} ward to the Secretary of this Territory his official receipt 

Í forthe same; and the said register shall promptly deliver to 

| each county officer one copy of the laws which he has received 


| opaa his requisition, — . 
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Sec. 7. The Secretary of the Territory is hereby author- 
ized to deliver one copy of the laws of each session of the 
legislative assembly held on or after the passage of this act, 
to each federal and territorial officer of this Territory, taking, 
for each copy so delivered, the official receipt of the officer 
receiving the same. The Secretary aforesaid is further au- 
thorized to furnish to each member of the legislative assem- 
bly, hereafter to be held, one copy of the laws and one copy 
of the journals of both houses of the preceeding session, and 
also to furnish one copy of the journals and laws to eagh 
member of the legislative assembly at which the same were 
enacted, upon application being made to him by said member. 

Sec. 8. The Secretary aforesaid is further authorized to 
fix a reasonable price upon all volumes of the territorial 
statutes of this territory, and to sell the same; Provided, 
That not less than fifty copies of the laws of each session 
shall be retained by him in his office for the use of the ter- 
ritorial library. 

Sec. 9. The said Secretary may receive, from all moneys 
which may come into his hands from the sale of the terris 
torial statutes, ten per centum of the full amount for his own 
use; but the remainder he shall pay over to the territorial 
treasurer, taking an official receipt for the same. 

Sec. 10. That chapter fifty-three of the laws of eighteen 
hundred and sixty-two of this Territory, and all other acts 
and parts of acts conflicting with the provisions of this act, 
are hereby repealed. 

Sec. 11. That this act shall take effect and be im force from 
and after its passage. 


Approved, January 8th, 1866. 


POISONS. 487 


POISONS 


CHAPTER 22. 
An Act to Regulate the Sale of Poisons. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. No druggist, apothecary, or other person dealing Persons éispos- 
i ing of prisons 


or trafficking in drugs or medicines, shall sell or give away ee 
any poison, or poisonous substances hereinafter enumerated, ex- 

cept practicing physicians, in their ordinary practice of medi- 

cine, without recording in a book, to be kept for that purpose, 

the name of the person or persons receiving such poison, and Vhat to 

his, her, or their residence, together with the name and resis 

dence of some person as witness to such sale, excepting upon 

the written order or prescription of some practicing physician, 

whose name must be attached to such order or prescription; and 


such book shall be kept open for inspection. 


Sec. 2. No person shall sell, give or dispose of any poison OF Package to 
poisonous substances except upon the order or written preserip- vires 
tion of a practicing physician, without attaching to the phial, box 
or parcel containing such poisonous substance, a label, with the 
name and residence of such person, with the word “poison ” 
printed or written upon it, together with the name of such poi- 
son written or printed thereon, in plain and legible characters. 


Sec. 8. These provisions shall apply to the following poi- what tha 
Sonous substances, excepting when sold in wholesale quantities, the jaw apol-es 
of one pound orover, to wit: acidum oxalicum, acidum hy- ` 
drocyanicum, aconitum napellus, argenti nitras, arsenicum, 
atropa belladonna, cicuta, cocculus indicus, conium maculatum, 
digitalis, hydrargyri chloridum corrosivum, hyoscyamus niger, 
nux vomica, oleum amygdala amara, opium, its tincture and 
salts, secale cornutum and its preparations, strychnia, veratria 


and. its salts. r 


ol* > ! : 
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E F Sec. 4. Any person violating any of the provisions of this 
Bere act shall, upon conviction, bedeemed guilty of misdemeanor, 
and shall be punished by a fine not exceeding fifty dollars. 


a Sec. 5. This act shall take effect and be inforcefrom and 


after its passage. 


Approved, January 4th, 1866, 


PRINTERS FEES 


CHAPTER 23. 


An Act Regulating the Rates of Printers Fees. | 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota > 


Rates allowed. Section 1. That for publishing any legal notice or any 
order, citation, summons, or any other proceeding or adver= 
tisement, requiring by law to be published in any newspa- 
per, the cost of publishing such advertisement shall not ex- 
ceed the rate of two dollars per square of ten lines nonpa- 
reil type for the first insertion, and one dollar per square 
of ten lines nonpareil type for each subsequent insertion. 

Whereleel a Sec, 2. All legal advertisements shall be published in a 

to bo published. o ewspaper printed in the county in which the proceedings 
are commenced, if there be one; and if no newspaper be 
printed in such county, then such advertisement shall be 
published in some newspaper printed in the Territory, hav- 


ing general circulation in such county. 

When to take i . : 

elects Sec. 3. This act shall take effect and bein forcefrom and 
after its passage. 


Approved, January 12th, 1866. 
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CHAPTER 24. 
An Act in Relation to Territorial and County Revenue. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That no territorial or county warrant, issued for Payment ot 
-debts contracted 


the payment of any debt contracted prior to the first of Jan- per ta 
uary, 1865, shall be paid in whole or in part, out of the terris 

torial or county revenue created under the provisions of this 

act; and a sufficient amount of the first territorial tax receiv~ 

ed andlor this act, shall be applied ‘by the territorial treasurer Bim tank books y 
to the purchase of suitable blank books for tke Lerritory, not 


to exceed fifty dollars in value. 
Sec. 2. That the board, of county commissioners of each mazes to be 


county in this Territory, shall annually, as hereinafter provid- wh purpose 
ed, levy the following taxes upon the assessed value of taxable 
property in the Territory : 

1. For territorial purposes the tax shall be one mill on- the gate ot tax 
dollar when no rate is fixed by the governor, secretary and 
auditor, as hereinafter specified, and in no case shall a tax for 
territorial purposes exceed two mills on the dollar ; 

2. For county revenue, including the support of the poor, 
the property-tax shall not exceed four mills on the dollar, and 
a poll tax of one dollar for county school purposes; 

3. Fer repairing roads and bridges under direction of the 
county commissioners, the tax shall not exceed one mill on the 
dollar; and the aggregate tax for territorial and county pur- 
poses shall in no case exceed three fourths of one per cent per 
annum. ; 


PROPERTY EXEMPT. . 
See. 3. The following described property is hereby exempt property 


t fro 
from taxation: seston, 


_L. The property a the United States and that of this terri- 
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tory; the property of any county, township, incorporated town 
or school district, when devoted entirely to public use; public 
grounds, by whomsoever devoted to the public, including all 
places for the burial of the dead ; 

2. Fire engines and implements used for extinguishing fires, 
with the grounds used exclusively for the buildings ofa fire 
company; 

8. All grounds and buildings of literary or scientific insti- 
tutions, incorporated under the laws of this territory ; also the 
grounds and buildings of benevolent, agricultural and religious 
institutions, and societies devoted solely to the appropriate ob~ 
jects of these institutions; 

4. The books, papers and apparatus belonging to the above 
institutions, and used for the purpose above contemplated, and 
the like property of students in any such institutions; moneys 
and .credits belonging to said institutions, not exceeding in 
amount the sum prescribed in their charter ; | 

5. One dog and all other animals not specified in the next 
section, the wool shorn from twenty sheep belonging to the 
person giving the list. The provisions for any family, suff- 
cient for the sustenance of the family for one year; private | 
libraries, not exceeding one hundred dollars in value; family 
pictures, libraries of clergymen; household furniture, not ex- 
ceeding one hundred dollars in value; the wearing apparel of 
every person ; 

6. The polls of persons who, by reason of age or infirmity, 
may, in the judgment of the assessor, be unable to contribute 
to the public revenue; | 

T. The farming utensils of any person who makes his liveli- 
hood by farming, and the tools of any mechanio, not in either 
case to exceed one hundred dollars in value. 


TAXABLE PROPERTY. 


Property Sec. 4. All other property, real and personal, within this 
tazations territory, is subject to taxation in the manner herein direoted. 


This section is intended to embrace lands and lots in towns, 
including lands bought from the United States, ferries, fran- 
chises and toll-bridges, which for the purpose of this act, are 
considered real property—horses, cattle, mules, asses, -sheep 
and swine and money, whether on deposit or in possession, and 
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including bank~bills, money or property, due from solvent 
debtors, on contract, or judgment, property situated in this ter- 

ritory belonging to any bank or company, incorporated or 
otherwise, public stocks or loans, household furniture, including j 
gold and silver plate, private libraries exceeding one hundred 
dollars in value, carriages, stages, hacks, wagons, farming uten- 

sils, machines and machinery, and mechanic’s tools, for their 

value over one hundred dollars, boats and vessels of every dè- 
scription, wherever registered or licensed, and whether navi- ` 
gating the waters of the territory or not, if owned wholly or 

in part by persons who are inhabitants of this territory, annu- ° 
ities, but not including pensions from the United States, nor 
salaries or payment expected for services to be rendered. 


Sec. 5. Every inhabitant of this territory, of full age and owner ot 
° i A i a property to 

sound mind, shall assist the assessor in listing all property sub- assist assessor. 
ject to taxation in this territory of which he is the owner or 
has the control or management, in the manner hereinafter de- 
scribed. The property of a ward is to be listed by his guar- wy, may list 
dian; of a minor by his father if living, if not, then by his "PY: 
mother if living, and if not, then by the persons having the 
property in charge; if a married woman, by herself or hus- 
band; ifa beneficiary for whom property is held in trust, by 
the trustee; and the personal property of a decedent, by the 
executor; of a body corporate, company, society, or partner- 
ship by its principal accounting officer, agent, or partner, 
Property under mortgage or lease is to be listed by and taxed 
to the mortgagor or lessor, unless it be listed by the mortga- Mortgagor and 
gee or lessee by special agreement, 


Sec. 6. Commission merchants and all persons trading on Gommission 
commission and assignees authorized to sell, when the owner ee 
of the goods does not reside in the county, are for the purpos- 
es of taxation to be deemed the owners of the property in their 
possession and shall list the average monthly amount of capi- 


tal in trade, since the last assessment. 


See. T. Any person authorized as agent or attorney, to list Duty of agent 
or attorney in 
proper ty belonging to another, shall list it in the same eounty listing preperty. 
in which he would be required to if it were his own (except as 
herein otherwise directed; ) but he shall list it separately from 
his own, giving the assessor the name of the person or estate 
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Persons doing 
pusiness in one 


or more counties 


# 
Pa tners. 


Insurance ¢om- 
panies and 
agents, 


Property to be 
Jasted in name 
of owner. 


When owner 
lives out of 
eounty. 


To be assessed 
according te 
VAINO. 


Bank notes, 
stocks, &c, 


What owner 
entitled te 
deducts 


Excoptione 
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to whom it belongs; but the individual property of a person 
deceased, belonging to his heirs, may be listed as belonging to 
heirs without enumerating them. 


Sec. 8. When a person is doing business in.more than one 
county, the property and credits existing in any one of the 
counties, shall be listed and taxed in that county, and the cred- 
its not existing in or pertaining especially to the business in 
any one county, shall be listed and taxed in that where the 
principal place of business may be. Any individual of a part~ 
nership is Hable for the taxes due from the firm. 


Sec. 9. Insurance companies of every description, existing ' 
in other territories and states, and operating in this territory 
shall be taxed for county and territorial purposes, upon the 
amount of the premiums taken by them during the year pre~ 
vious to the listing in the county where the agent conducts 
that business, and the agent shall render the list and shall be 


personally liable for the tax; and if he refusés to render the 


list or to swear as herein required, the amount may be as- 
sessed according to the best knowledge and discretion of the 
BSSeESsOor. 


See. 10. All real and personal. property shall be listed, as- 
sessed, and taxed in the name of the owner thereof; but if the 
owner resides out of the county, it shall be listed by the agent 
or person having charge of the same. All real property shall 
be assessed according to its true cash value, having regard to 
its quality, loeation, natural advantages and the general im- .- 
provement in the vicinity. 


Sec. 11. Bank-notes, and the stocks of corporations and com~ 
panies shall be assessed at their cash value; credits shall be 
listed at such sum as the person listing them believes will be 
received or can be collected thereon, and annuities at the 
vałue which the person listing believes them to be worth in 
money. 

Sec. 12. In making up the amount of money and eredits 
which any person is required to list or have listed and assessed, 
he will be entitled to deduct from the gross amount all bona 
fide debts owing by him, but no acknowledgment of indebted~ 
ness not founded on actual consideration, and no such acknowl- 


edgment made for the purpose of being so deducted, shall be 
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considered a debt within the intention of this section, and_ so 
much only of any liability of such person as security for anoth- 
er shall be deducted, as the person making the list believes he 
is equitable or legally bound to pay, and so much only as he 
believes he will be compelled to pay on account of the inability 
of the principal debtor, and if there are other sureties able to 
contribute, then so much only as he in whose name the list is 
made, will be bound to ecomtribute; but no person will be en- 
titled to any deduction on account of any obligation of any 
kind given to any insurance company for the premiums: of 
Insurance, nor on account of any unpaid subseription to any 
institution, society, corporation, or company. 

Sec. 18. Any person owning or having in his possession or How certain 
under his control within this territory, with authority to gell assessed in 
the same, any personal property purchased either in or owt of l 
this territory, with a view of its being soldat an advanced: price 
or profit, or which has been assigned to him from any place out 
of this territory, for the purpose of being sold within the same, . 

‘shall be listed for taxation, and’In estimating the value thereof,. 
the merchant shall take the average monthly value of such 
property in his possession or under his control during the last 
year, previous to the time of assessing; and if he-has not been 
engaged in the business one year, then he shali take the aver-. 
age monthly value for the number of months he shall have been. 
engaged, and he shall be assessed for the average amount of 
capital in trade for one month, but if he be commencing, he. 
shall take the value of the property at the assessment. i 


Sec. [4. The sheriff of each county shall be ex-offiétc-asses- sherif exofiees 
sor and collector, and shall be allowed, three dollars. for each pensation. 


day he shalt have been faithfully employed in.discharging the 


duties of assessor, to be paid out of the county. treasury. | 


TIME AND MANNER OF ASSESSING.. 


Sec. 15. On or before the first Monday of January in each qimoot 
year, the board of county commissioners shall furnish each ase 05mS 
sessor with suitable books in duplicate, properly ruled and pupticate books 
headed, in which to enter the following items: en 
1. The name of the individual, corporation, company, S0- What to contain 
ciety, partnership, or firm, to whom any property shall be 
taxable ; n ` 
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2. His or their lands by township, range, section, or part of 
section, and when such part is not a legal division or subdivis~ 
ion, some other description sufficient to identify it, and town 
lots, naming the towa in which they are situated and their 
proper description by number and -bleck, or otherwise, accord- 
ing to the system of numbering in the town 3 

8. Personal property as follows: number of cattle, hors« 
es, mules, sheep, swine, carriages, capital employed in 
trade or manufacture, amount of money and credits, amount 
of taxable furniture, amount of stock in any corporation, 
amount of taxable farming utensils, mechanics tools, amount of 
all other personal preperty, and the number of polls, and a 
column for remarks. Whenever the owner of any real pro- 
perty is “unknown,” this fact shall be noted, in the proper 
column, and the property assessed as other real estate in the 
same county. 

Sec. 16. Each assessor shall enter upon the discharge of the 
duties of his office, as soon as furnished with the assessment 
roll by the county commissioners, and shall, with the assistance 
of each person assessed, or who may be required by law to list 
property belonging to another, enter in the books furnished 
him for that purpose in the several items specified in the pre- 
ceding section, entering the names of the persons assessed, in 
alphabetical order, so far as practicable, by allotting to each 
letter its requisite number of pages in each of said books. He 
shall also enter in a separate column the number of adult per~ 
sons male and female, and the number of children male and 
female, under the age of twenty-one years in his county. 

Sec. 17. It shall be the duty of the assessor to list each and 
every person in his county, and to assess all the property, real 
and personal, therein, and any person who shall refuse to assist 
in making out a list of his property or of any property of which 
he is required by law to assist in listing, or refuse to make the 
oath or affirmation required by this act, shall forfeit the sum of 
one hundred dollars, to be recovered in the name of the coun. 
ty for the use of common schools therein; and when any per 
son refuses to make out a list of his property which, by law, h. 
is required to do, the assessor shall assesssuch person according 
to the best information he can get, as to the amount of taxabl 
property which such person has. 
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Sec. 18. The assessor is hereby required to administer an To administer 
oath or affirmation to each person assessed, to the effect that he °” 
has given in a full and correct inventory. of all the taxable prop- 
erty owned by him, and all property held by him as agent, 
guardian, or otherwise, whieh he is required by law to list to 
the best of his knowledge and belief; and in case any one re- 
fuses to take such oath, the assessor shall note the fact in the 
column of remarks opposite to such person’s name, and should 
it afterwards appear that such person has not given a full list When tou 
of his property or that under his control, any property so omit- Property a 
ted shall: be entered on the book at double the ordinary assessa- 
ble value, and taxed accordingly. 


Sec. 19. Each assessor shall, on or before the first Monday of wnente return 
assessmeR 
February of each year, return the assessment book, properly boek. 
footed up, to the clerk of the board of county commissioners, 
and to assist him in the discharge of his duties, he may appoint : 

š ; May appoint 
one or more deputies, for whose acts he shall be officially re- deputies. 
sponsible. ! i 

Sec. 20. If any assessor shall fail or neglect to perform any Assessor tailing 
g k N y . : to perform 

of the duties required of àim by this act at the time and in the duties. 
manner specified, he shall be liable to a fine not less than twen- Penalty. 

ty nor more than five hundred dollars, to be recovered in an 

action brought in the district court by the board of county com- 

missioners ; the judgment shall be against him and his bonds~ 

men, and the proceeds of such fine shall go to the school fund 


of the county. 
EQUALIZATION OF TAXES. 


Sec. 21. The board of county commissioners of each county County board i, 
shall constitute a board for the equalization of the assessment of 
the several persons in the county substantially in the same man- 
ner asis required by the territorial board of equalization to equal- 
ize among the several counties of the territory, and they shall hold 
a special meeting on the first Monday of February in each year, Special meeting. 
and at such meeting they shall add to said assessment any tax- 
able property in the county not included in the assessment as 


returned by the assessor, and shall assess the value thereof. | 
Sec. 22. Any person who may feel aggrieved at anything Person sgrieved 


. . may appear be- 
in the assessment of his preperty, may appear before the board tore noard, when 


- of equalization, either in person or by agent, at the time men- 
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tioned in the preceding section, and have the same corrected in 
such manner as to said board shall seem just and equitable. 


Duly of clerk of Sec, 23. Hach clerk of the board of the county commissioners 
sesh shall, on or before the second Monday of February of each year, 
make out and transmit to the secretary of the territory, by mail 
or otherwise, an abstract of the real property in his county,, in 
which he shall set forth > 
1. The number of acres of land in his county and the.ag- 
gregate value of the same, exclusive of town lots returned by 
the assessors as corrected by the county commissioners x 
2. The aggregate value of real property in each towa in 
the county, according to the valuation of the board of county 
commissioners > 
8.. The aggregate value of personal property in his eounty. 


Territorial Sec., 24. The governor, secretary, and auditor of the terri- 
board of equal- : ‘ . 
ination. tory shall constitute a board of equalization, and shall, on or 


wa ther dunes before the third Monday of February in'each year and as soon 
thereafter as the abstract from any one county is received 
equalize the valuation of real property among the several coun 
ties and towns in the territory in”the following manner; 

1. They shall add to the aggregate valuation of real: prop; 
erty, of each county, which they shall believe to be valued be- 
low its proper valuation, such per centum in each case as will 
raise the same to its proper valuation 5. 

2. They shall deduct from the aggregate valuation of real 
property of each county which they shall believe to be valued. 
above its proper valuation, such per centum in each case as will. 


reduce the same to its valuation., 


Same. l Sec. 25. Said governor; secretary and auditor, shall keep a 


full record of their doings of such meeting and immediately af- | 
ter which the secretary of the territory shall transmit to the | 
clerk of the county commissioners of each county. a statement | 
of the per centum to be added to or deducted from the valuation | 
of real property in his county. The clerk of the county com- | 
missioners shall add to or deduct from the valuation of each | 
tract or parcel of real property in his county the required per § 
centum on the same, and in each year the governor, secretary § 
and auditor shall determine the rate of tax to be levied and§ 
collected, which shall not exceed two mills on the dollar, and§ 


1 
1 


H 
H 
H 
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the secretary of the territory shall notify the clerks’ of the 
county commissioners of the several counties of the rate of such - 

- tax, and the said clerk shall immediately deliver the equalized Quits seit” 
assessment roll with his warrant attached thereto to thesheriff of 


the county for Co’ sus. 4. 


Sec. 26. If any clerk of the county commissioners shall neg- Clerk failing to 


transmit to spc- 


lect or refuse to transmit to the sécretary of the territory the retary or add or 
abstract of the assessment of the real property in the county, “7 

or to add or deduct the per centum fixed by the territorial board 

of equalization as required by thisact, such clerk shall be deemed 

guilty of a misdemeanor for which he shall be prosecuted in Penaity 

the district court by indictment, and if found guilty, shall be 

fined in any sum, not more than one thousand dollars, and shall 

also be liable on his official bond to any person who may have 


suffered damage thereby. 
COLLECTION OF TAXES. 


Sec. 27. The sheriff immediately upon the receipt of the Sheriff te collect 
- equalized assessment roll, shall proceed to collect the taxes, 
: and the list and warrant of the clerk shall be his authority and 
| Justification, and he is required to eall upon every tax payer in - 
his county before the last Monday in March following, and he 
| is also authorized and required to collect so far as practicable 
| the taxes unpaid on the tax books of previots years. 


| Sec. 28. It shall be the duty of every person subject to. tax» Persons tailing 
| ation at some time before the time mentioned in the previous cen tine. 
| section of this act, to pay his or her taxes, and’ if any one neg- 

| lects to pay them before the said last Monday of March fol- 

lowing the levy of the tax, the collectoris directed to make the 

same by distress and sale of his or her personal property Distress, 
excepting such as is exempt from taxation, and the tax list 

f alone shall be a sufficient warrant for such distress. 


Sec. 29. When the collector distrains goods, he may keep Proceedings: 
them at the expense of the owner, and shall give notice of the 
time and place of their sale within five days after the taking, 

in the manner usually required to give notice of the sale of per- 

sonal property under execution, and the time of sale shall not 

be more than ten days from the day of the taking; but he may 

adjourn the day of sale from time toStime, not exceeding five 

| 82 
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days, and shall adjourn at least once when there are no bid- 
ders; and in case of adjournment he shall put up a notice 
thereof at the place of sale. Any surplus remaining above the 
taxes, charges of keeping, and fees of sale, shall be returned 
to the owner, and the collector shall, on demand, render an ac- 
count in writing of the sale and charges. 


When wapald Sec, 80. On the first Monday of April the unpaid taxes for 


taxes to draw 


SURSES tho year shall draw interest as hereinafter provided; and tax- 
es upon roal property are hereby made a perpetual lien 
pieces thereon against all persons ; and taxes due from any person on 


personal property shall be a lien on any real property owned 
by such person, 
Collector to See. 81. The collector shall continue to receive taxes after 
utileta they have become delinquent, on the last Monday of March un- 
til collected by distress, but if they are not paid before the first 
Monday of April he shall collect as a penalty for non-payment, 
from cach tax payer so delinquent, one per cent, of the amount 
Penalty tor of his tax additional and if not paid before the first of May, he 
shall collect another one per cent. additional, and so on for 
each full month which shall expire before the tax shall have 
been paid. The collector shall in all cases make out and de- 
Reciton tuas liver to the tax payer a receipt for taxes paid, stating the time 
ae of payment, the description ot the land, the amount of any 
kind of tax, the interest on each, and costs, if any, and shall 
make the proper entries of such payment in the books of his 
mo receive tur, Ollice ; Provided, That it shall be the duty of each county col» 
ated lector to receive the full amount of any county, territorial, or 
school tax, whenever the same shall be tendered, and give a 
separate receipt therefor. 


Shia colleetor Sec. 82. On the first Monday of September the county col- 
settlements  Jector shall make a final settlement with the county treasurer, © 
and shall return a list of all unpaid taxes, and the taxes collect- 
Compensation, ed, after deducting four per cent. thereot, for his services in 
collecting the same; and thereafter all delinquent taxes shall 
Delinquent be payable to the county treasurer, together with interest at 


taxes afterward : . 
to whom pal. the rate of one per cent. a month until paid. 


Mrroneous taxes Sec. 88. In all cases where any person shall pay any tax or 
any portion thereof that shall thereatter be found to be erro- 
: neous or illegal, whether the same be owing to clerical or other 
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errors, the board of county commissioners shall direct the treas- 
urer to refund the same to the tax payer, orin case any real pro- 
perty, subject to taxation, shall be sold for -the payment of such 
erroneous tax, the error in tax may at any time be corrected as 
above provided, and shall not affect the validity of the sale. 


DELINQUENT TAXES. 


Sec. 84. On the first Monday in January, in each year, the Djasurer offer, | 
county treasurer is required to offer at public sale at the court fer sate, j 
house, or if there is no court house, at the office of the county l 
treasurer, all lands on which taxes of any description for the 
preceding year shall have been delinquent and remain due, 
and such sale shall be made for and in payment of the total 
amount of taxes, interest, and cost, due and unpaid on such 
real property. 


Sec. 85. The county treasurer is required to give notice of How ‘reasurer 
the sale by publishing an advertisement thereof in some news- 
paper printed in his county if any such there be, and if there 
be no such paper printed in his county, then in the newspaper 
printed in this territory nearest the county seat, and by posting 
a copy of said notice on the door of the court house in said 
county, but if there is no court house, then upon the door of 
the county treasurer’s office, at least four weeks before the day 
of the sale. Such advertisement shall state the time and place Whatto state. 
of sale, and contain a description of the several parcels of real 
property to be sold, as the same are recorded on the tax list, 
the amount of tax, interest, and costs due on each tract, and 
the names of owners when known, to whom taxed. The treas- ys sessurer 
urer is directed tocharge and collect, in addition to the taxes $° ‘ss 
and interest the sum of twenty cents, on each tract of land 
advertised forsale, when the same is included in one line of 
such single column width of the paper in which the publica- 
tion is made, but if the description occupies more than one 
line of such single column width, then the same shall be thirty 
cents for each, which sum shall go into the county treasury. 


Sec. 86. The county treasurer shall attend at the court tressurer offer 
house or at his own office as herein provided, on the day of sale, "74 “"*" 
and then and there, at the hour of ten o’clock in the forenoon, = - 
proceed to offer for sale separately, each tract or parcel of 
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real property advertised for sale, on which taxes and costs haye 
not been paid. i 

Sec. 87. The purchaser no offers to pay the amount of 
taxes due on any parcel of land for the smallest portion ofthe 
same, is to be considered the purchaser. The homestead is 
liable to be sold for no tax, save that which is due on itself 
exclusively, and to that end the quantity of land bid may be 
obtained by drawing the division line in any direction so as to 
avoid the homestead. 

Sec. 88. The treasurer shall continue the sale from day to 
day as longas there are any bidders, or until the taxes are paid, 
but in no case shall the sale be kept open for more than fifteen 
days. . 

Sec. 89. The person purchasing any lot or parcel of land 
shall forthwith pay to the treasurer the amount of taxes and 
costs on said lot or paneel of land, and on failure to do so, said 
land shall at once be solé agatn in the game manner as if no 
sale had been made. 

Sec. 40. No irregularity ev informality in the advertise- 
ments shall affect in any manner the legality of the sale or 
the title to any real property conveyed by the treasurer's deed 
under this act, but in all cases the provisions of this act shall 
be deemeđ sufficient notice to the owners, of the sale of their 
property. 

S2c. 41.. The treasurer shall file in nee office of the clerk of 
county commissioners the certificate of the publisher. 


Sec. 42. If any county treasurer; or clerk, or collector, 
shall be hereafter, cither directly or indirectly, concerned in 
the purchase of any real property sold for the payment of any 
tax, he shall be Hable to a penalty of not more than one thou- 
sand dollars, to be recovered by an action in the district court, 
brought by the beard of county commissioners ; the judgment 
shall be against such treasurer or collector, as the case may be, 
and his bondsmen, and the proceeds shall go to the school fund, 
and such sale shall be void. : 

Sec. 43. When all the parcels of real property advertised 


for sale, shall have been offered for sale as provided for in this 
act, and a portion thereof shall remain unsold for the want of 
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bidders on the fifteenth day of the sale, it shall be the duty of 
the treasurer to adjourn the sale to the first Monday of Janua- 
ry of the next ensuing year. : 

Sec. 44. The county treasurer shall make out, sign and de- ea 
liver to the purchaser of any real property sold for the payment cee! purchiss 
of taxes as aforesaid, a certificate of purchase, describing the 
property on which the taxes and costs were paid by the pur- 
chaser as the same are described in the record of sales, and 
-also how much and what of each lot was sold. If any person 
shall become the purchaser of more than one parcel of land, he 
may have the whole put in one certificate. For each certificate Fee theretor. 
the purchaser shall pay a fee of fifty cents to the treasurer. 

Sec. 45. Such certificate shall be assignable by indorsement. eae 

Sec. 46. Real property sold under this act may be redeemed Redemption of 
at any time before the expiration of three years from the date a 
of the sale, by the payment to the treasurer, to be held by him 
subject to the order of the purchaser, the amount-for whick the 
same was sold together with twenty per cent. of the amount in 
addition thereto, and ten per cent. interest per annum on the 
whole amount from the last day of sale, and the amount of all 
taxes accruing on the same property after such sale with ten 
per cent. interest per annum on such subsequent taxes, unless 
such subsequent taxes have been paid by the person for whose 
benefit the redemption was made; Provided, That if real props Proviso. 
erty of any minor, married woman, or lunatic, be sold for taxes, 
the same may be redeemed at any time within one year after 
such disability be removed, upon the terms specified in this 
section, which redemption may be made by the guardian or legal 
representatives. g 

Sec. 47. The county treasurer shall, upon application’ of any masa 
party to redeem any real property sold under the provisions of he aaa 
this act, and being satisfied that such party has a right to rex 
deem the same, and upon the payment of the proper amount, 
issue to such party a certificate of redemption, setting forth the 
facts of the sale substantially as contained in the certificate of Fret te cents 
sale, the date of the redemption, the amount paid, and by 
whom redeemed ; and he shall make the proper entries in the ghan make en- 
book of sales in his office, and shall immediately give notice of notice to a 
such redemption to the person holding the certificate of pur- el 
. chase. ois 
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Sec. 48. Immediately after the expiration of the term of 
three years from date of the sale of any land for taxes under 
the provisions of this act, which has not been redeemed, the 
treasurer then in officé shall make out a deed for each lot of 
land sold and remaining unredeemed, and deliver the same to 
the purchaser upon the return of the certificate of purchase. 

Sec. 49. The treasurer is authorized to demand fifteen cents 
for each folio in each deed made by him on such sales, but any 
number of parcels of land bought by any person may be inclu- 
ded in one deed, as may be desired by the purchaser. 

Sec. 50. The deed, when duly executed, acknowledged and 
recorded, shall be prima facie evidence in all courts of this ter- 
ritory of the following facts : 

1. That the real property conveyed was subject to taxation 
for the year or years stated in the deed}. 

2. That the taxes werenot paid at any time before the sale; 

8. That the property conveyed had not been redeemed from 
the sale at the date of the deed; and in all suits involving the 
title to property claimed by virtue of a deed executed substan- 
tially as aforesaid by the treasurer, the person claiming title 
adverse shall be required to prove, in order to defeat the said 
title, either that the said property was not subject to taxation 
for the year or years named in the deed, that the taxes had 
been paid before the sale, or that the property had been re~ 
deemed from the sale according to the provisions of this act, 
and that such redemption was made for the use of persons hav- 
ing the right of redemption under the laws of this territory ; 
but no person shall be permitted to question the title acquired: 
by a treasurer's deed, without first showing that he or she, or 
the person under whom he or she claims title, had title to the 
property at the time of the sale, or that the title was obtained 
from the United States after the sale; but in any case where 
any person had paid histaxes, and by any mistake of the treas- 
urer such payment does not appear upon his books, and the 
land upon which the taxes were paid was afterwards sold, the 
treasurer's deed shall not convey the title; Provided, That in 
all cases where the owner of lands sold for taxes shall resist 
the yalidity of such tax title, he may show fraud committed by 
the officer selling the same, or in the purchase, to defeat the 
same; and if fraud is so established such sale shall be void. 
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Sec. 51. When, by mistake or unlawful act of the treas- When lent sola 


urer, land has been sold on which no tax was due at the time, waieetul act 2 
or whenever land is sold unlawfully in consequence of any other  - 
mistake orirregularity rendering the sale void, the county shall 
hold the purchaser harmless by paying him the amount of 
the principal and interest and costs to which he would*have 
been entitled had the land been rightfully sold, and the 
treasurer and his sureties will be liable to the county for the Lisvliity ia men 
amount of his official bond; Provided, That the treasurer or 
his sureties shall be liable only for his own or his deputy’s 
acts. 
Sec. 52. The books and records belonging to the offices of Books, &e, of 


treasurer sufi- 


the clerk of the board of county commissioners and the cient evidence 
county treasurer, or copies thereof duly certified, shall be 
deemed sufficient evidence to prove the sale of any real 
property for taxes, the redemption thereof,-or the payment 


of taxes thereon. 


Sec. 53. No action for the recovery of real property sold Actions tebe | 
for non-payment of taxes shall be | maintained] unless the same "ix years. 
be brought within six years after the date of the sale for taxes 


aforesaid. 


Sec. 54, Hach county is responsible to the ‘Territory for the What amounts 
counties respon- 
amount of tax levied for Territorial purposes, excepting such sible tor tə Ter- 
Ory. 
amounts as are certified,to be unavoidable, double, or erroneous ` 


assessments. : 


See. 55. If any county treasurer prove to be a defaulter for When treasurer 

bes fa es f provos defaulter 
Territorial revenue, such amount shall be made up to the Ter 
ritory within the next three years, in such manner as the coun- 
ty commissioners may direct; in such cases, the county can 
have recourse to the official bond of the+treasurer for indemnity. 


Sec. 56. If any county treasurer shall loan out or in any ‘Treasurer netto 
usecounty funds 
way use county funds for private purposes, he shall be liable to penapy. 


a fine not exceeding one thousand dollars, for the benefit of 
common schools of the county, to be procured as other fines. 


Sec. 57. The county treasurer shall in January of each year Whee Tone 


o make settie- 
make a full and complete settlement with the county commis- ment and what 
Bloners and immediately thereafter, the county treasurer shal] duct. 
make a full and complete settlement with the Territorial treas- 


urer | for the] preceding year; in which settlement he shall be 
32* 


T 
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allowed to deduct four per cent. of the territorial and county tax 
collected by him for his services [as county treasurer. ] 
When treasurer Seo, 58. Whon any treasurer goes out of office, he shall 
PEN make a full and complete settlement with the county commis- 
sioners, and shall deliver all books, papers, moneys, and all 
other property appertaining to his office, to his successor, ta- 
king his receipt therefor, 
ouni ih Sec, 59. Any officer neglecting or refusing to comply with 
coi this act, for whose negligence no other penalty is provided by 
Pore this act, shall be liable to a fine not exceeding one thousand 
dollars, to be prosecuted by the district attorney for the benefit 
of common schools. 
See. 60. All acts inconsistent with thie act are hereby re- 
pealed. 
Sec. 61. This act shall take effect and be in force from and 
after its passage and approval. 


Dates mentions Sec, 60. That for the purpose of bringing this act into im- 


Donia mediate practical operation for the present year, the dates herein 


specified for the performance of any duty by the proper officers 
shall be extended, each, three months throughout the year 1866. 
Acts repealed. Sec. 61. All acts and parts of acts in conflict with thig 
act, are hereby repealed. 
when te tuke Sec. 62. This act shall take effect and be in force from and 
after its passage and approval. 


Approved, January 12th, 1866. 
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CHAPTER 25. 


An Act to Provide for the Appointment of Road Supervisors, 
and to Prescribe the Duties of the Same. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Ceamissienets = Section 1, That at the annual meeting of the county com- 


te apportien 
ecunties into 


road di triets missioners in January or as soon thereafter as practicable, it 
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shall be the duty of the board of county commissioners of each 

of the organized counties of this territory, to apportion their 

respective counties into one or more. road districts, and to ap- Te sppointrona 
point a road supervisor for each of said districts, who shall hold- 

his office for one year from the date of his appointment, and 

shall take an oath and give a bond to the county in the sum of Shalt take 


oath and girs 


~ one hundred dollars for the discharge of his duties. vond, 


Sec. 2. It shall be the duty of each supervisor of roads to Duties ot 
‘ e Bupervisor. 
obtain the names and make out a list of all male persons be- l 
tween the ages of twenty-one and fifty years, residing within 
his road district, which list shall be completed on or before the 
first day of April in each year, and in case any person as 
aforesaid shall lecate in his road district after the said first 
day of April, the supervisor shall enroll his name and he shall 
be liable to labor on the road at the same time and in the same 
manner that those originally enrolled or [are] liable to labor ; 
but any person who has labored in one year in any road dis- 
trict and has a certificate thereof, shall be credited with the la- 
bor as performed in the same manner as though the labor had 
been performed in the district in which he resides. 


Sec. 8. Every male person between the age of twenty-one who liableto 
and fifty years, who is able to perform manual labor shall be sical 
subject to labor, or furnish some person to labor two days in 
each year on the roads within his road district at a time and 
place directed by the supervisor of roads. l 

Sec. 4. The said supervisor of roads, shall erder out every superviser te 
person subject to road labor as aforesaid, between the first days sons lable to 
of April and December annually to perfo: 1 the work neces ° 
sary on the public roads within his road district, and if any Persons refusing 
person subject to labor on the roads as aforesaid shall after moines ee 
being notified by the supervisor either personally or by leaving Penaity 
a written notice at his usual place of residence, refuse or neg- ` 
lect, having had three days previous notice to attend by him- 
self or suitable substitute, on the day and at the hour and the 
place mentioned, or having attended shall refuse te obey the 
direction of the supervisor or shall pass time in idleness and 
inattention to the duties assigned him, every such delinquent 
shall forfeit and pay for each day he shall so refuse-or neglect 


to attend or labor, the sum of two dollars to be recovered in a 
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civil action before any justice of the peace having competent 
jurisdiction, at the suit of the road supervisor within whose 
road district such delinquent may reside, together with the 
costs of suit, and all moneys thus collected shall be paid over 
to the county treasurer and credited with road fund of said 


district. 
When supervise 


or authorized Sec. 5. Whenever it shall happen that in consequence of 

te receive x ° 

sommutstion sickness, absent from home, press of business or other good 
cause, a person cannot or does not attend to labor at the time 
or place appointed and the person is willing to perform or 
cause to be performed the labor required, the supervisor is au- 
thorized to raise as commutation from such person, the sum of 
two dollars for each day’s labor required, and to employ a sub= 
stitute with the said sum or pay the same into the county treas« 
ury for the district road fund, as in his judgment shall seem 
best. ; 


a Sec. 6. On or before the first Monday of January of each 
report fo ners, Year the road supervisor shall make report to the board of 
what fe contain County commissioners of his doings the preceding year, the 
amount of labor performed, the number of delinquents, the 
amount of money collected for fines and commutation, the 
amount of funds remaining in his hands to the credit of said 
road district, the number of days labor necessarily performed 
by himself in the discharge of his duties, and the county com- 
Compensa‘ion missioners shall thereupon issue a county warrant to the su- 
pervisor for such services at two dollars a day, payable from 
the common road fund in the county treasury, belonging to 
said road district. And the said treasurer before paying said 
warrants, shall reeeive from the said supervisor the amount of 
road fund found remaining in his hands, by his settlement with 
the county commissioners, and he shall file with said treasurer 


Ta wl al : : . 
Te Proa the approval of his report by the said board of county commis- 
Treasurer. sioners. 


Persons peti- Sec. 7. Any person petitioning to the county commissioners 


tioning for i : 

county road, to for a county road or for a change in an established county 

give notice. i j eas 

Manner of road shall at least twenty days prior to the meeting of said 

£ Ying Notice, e . 7 . ° P . . . . o ’ 
commissioners, give notice of his intention so to petition by 
posting up in not less than three of the most public places 


within the county where such application is to be made, at 
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least one of which notices so posted shall be in each road dis- 
trict in which the proposed road or any part thereof is to be 
situated or where such change is to be made ; said notices shall 
state the time at which said petition will be presented and de- 
scribe the road or change of road prayed for. 


See. 8. This act shall take effect and be in force from and When to take 
after its passage and approval. ` ! 


Approved, January 11th, 1866. 
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CHAPTER 26. a 


An Act to Establish a Territorial Road from the Big Sioux River 
to Yankton, on the Line recently surveyed by the Government 
for the Location of the Sioux City and Fort Randall Wagon 
Road. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That the following field notes of the survey of the Road designated 
by Kold notes. 

Government wagon road from Sioux City to Fort Randall, be 
and the same are hereby adopted and established as the survey 
of a territorial roadin the counties of Union, Clay and Yankton, 
which shall be eighty feet in width throughout its entire length, Tove eisuty 
and shall be opened, worked and repaired as provided for other 
territorial roads under the direction of the board of county Under direction 
commissioners in the said respective counties of Union, Clay missioners. 


and Yankton. 
Sec, 2. Beginning at a post in mound on west bank of Big field notes in 


Union county, 
Sioux river, fixed for the location of the Government bridge 
over said stream, thence as follows by the magnetic meridian : 


UNION COUNTY. 


Station 1 north, 49° west—1309 feet to a post in mound of earth. 
“ 2 north, 48° 30` west—5 miles and 1684 feet to post in mound, 
'. “ 3 north, 47° 155 west—1 mile and 315 feet to post in mound, 
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4 north, 55° 45^ west—2 miles to post in mound. 

5 north, 57° west—3960 feet to post in mound. 

6 north, 61° 45‘ west—4 miles to post in mound. 

7 north, 56° 30` west—1900 feet to post in mound. 
8 north, 52° 45‘ west—1320 feet to post in mound. 
9 north, 59° 30` west—2472 feet to post in mound. 


10 north, 61° 15‘ west—I378 feet to post in mound, 
11 north, 70° 30‘ west—1 mile and 3410 feet to post in mound. 


“ 12 north, 71° west- 3 miles and 4620 feet to post in mound. 
s 13 north, 74° west—2 miles and 3300 feet to post in mound, 


Sec. 8 Thence as follows in CLAY COUNTY: 
Station 14 north, 80° west—5 miles and 1320 feet to post in mound. 


sí 


ít 


15 north, 78° 30 west—1960 feet to post in mound, 
IG north, 74° 30` west—1320 feet to post in mound. 
17 north, 69° 45` west—-1795 feet to postin mound. 
18 south, 81° 30‘ west—960 feet to post in mound, 
19 north, 81° west—1495 feet to post in mound. 

20 south, 86° west—5380 feet to post in mound. 

21 south, 81° 30` west—1810 feet to post in mound. 
22 south, 87° 15` west—483 feet to post in mound, 
23 south, 419-15‘ west—709 feet to Vermillion river. 
24 south, 19° 30` west—245 feet over river. 

25 south, 52° 15. west—112 feet to pest in mound, 
26 north, 89° west—2 miles, 1080 feet to post in mound. 
27 north, 84° 30` west—660 feet to post in mound, 
28 north, 86° 48` west-—660 feet to post in mound. 


29 north, 87° 15` west—4 miles and 3550 feet to post in mound. 
30 north, 73° 30` west—3 miles and 1730 feet to post in mound. 


31 north, 73° 45‘ west— 660 feet to post in mound, 
32 morth, 77° 45` sest—275 feet to post in mound, 
33 north, 49° 30` west—389 feet to post in mound. 


See. 4: Thence as follows in YANKTON COUNTY: 
penne 34 north, 35° 30‘ west—660 feet to post in mound. 
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85 north, 59° west—1670 feet to post in mound. 
36 north; 47° 45‘ west—660 feet to post in mound, 
37 north, 72° west—1735 teet to post in mound. 


` 38 north, 75° 30‘ west—2 miles and 2590 feet to post in mound. 


39 north, 54° 30` west—1 mile and 683 feet to post in mound. 
40 north, 47° 30‘ west—1184 feet to post in mound. 

41 north, 72° 15‘ west—1269 feet to post in mound, 

42 north, 79° west—-837 feet to post in mound. 

43 south, 76° west-—1127 feet to post in mound. 

44 south, 61° 30` west—1190 feet to post in mound: 

45 south, 50° west—936 feet to postin mound. 

46 south, 84° 15` west—1564 feet to post in mound, 
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Station 47 north, 75° 45‘ west—193 feet to station on James river. 
“ 48 north, 75° 45` west—171 feet over river. 


“« 48 south, 82° 30‘ west—97 feet to white ash tree 2 feet diam. 
“ 49 south, 22° 30‘ west—850 feet to post in mound. 
“ 50 south, 49° 45’ west—1120 feet to postim mound, - 
‘© 51 south, 40° 30” west—679 feet to post in mound. ~ 
“ 52 south, 68° west--868 feat to post in mound. Š 
‘© 53 south, 83° 15” west—701 feet to post in mound. , 
-“ 54 north, 76° 15” west—920 feet to post in mound. 
“ 55 south, 83° 45” west—1339 feet to postin mound. 
« 56 south, 76° 30” west—1 mileand 1092 feet to post in mound. 
“ 57 south, 79° west—2828 feet to post in mound. 
« 58 south, 88° 45” west--1 mile and 528 feet to post in mound. 
« 59 south, 66° 30’ west--3280 feet to post in mound. 
Station 60 south, 56° 30” west—4180 feet to a cedar post in mound of 
earth on west bank of creck near the foot of Fourth 
street, in village of Yankton, 
Sec. 5. And be it further enacted, That a certain territorial Certan desarib 


road in Union county, located by Levi Cross, Charles LaBreeche Union county 
: ° declared vacart. 
and Joseph Shayer, in the year 1865, leading from Paquette’s 
ferry by way of Willow Post Office, Fourteen Mile House and 
Elk Point, to the east boundary line of Clay county, except 
the branch which runs from the main line to a point on the Big 
Sioux river opposite Theophilus Brougherre’s house, be and the 
same is hereby declared to be vacated, and shall be no longer 


considered as a public highway of the Territory. 


Sec. 6. And be it funther enacted, That a certain county certain read 
road in Clay county, located by J. W. Turner, Miles Russell, doele vacant: 
and , in the year 1865, leading from the east line of Clay 
county, by way of Vermillion, and to its intersection with the 
Vermillion and Yankton territorial road, near Wm. Benedict’s 
house, on sec. 15, T. 92, R. 52, be and the same is hereby des 
clared. to be vacated, and shall no longer be considered as a 


public Righway of said county. 4 


Sec. T. And be it further enacted, That x eertain. territor Certain road in 
. f 4 Bee ay and Yank- 
rial road in the counties of Clay and Yankton, located’by A. tea counties 


VanOsdel, J. Whitehorn, Ole Sampson,.©. F. Picotte and J. ee 
R. Hanson, in the year 186 , leading from a point near Wm. 
Benedict’s house, on section 15, town 92, R. 52, westerly by 
the nearest and most practicable route to Yankton, be and the 
same is hereby declared to be vacated, and shall be no longer 


_ considered a public highway of this‘ territory. 
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Sec. 8. And be it further enacted, That a copy of this act 
duly enrolled and authenticated, shall be forwarded to each of 
the register of deeds for the counties of Union, Clay and Yank- 
ton, to be filed by such register among the records of their re- 
spective counties. 

Sec. 9. And be tt further enacted, That this act shall take 
effect and be in force from and after the Ist day of April, 
2#. D., 1866. 


Approved, January 12th, 1866. 


CHAPTER 27. 


An Act to Locate and Establish a Territorial Road from the Mis- 
souri River by way of Elk Point and Brele Creek to the North 
Line of Union County. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That Barney McGraw, John Reams and 1. T. 
Gore, be and are hereby appointed commissioners to locate, 
mark and establish, a Territorial road commencing ata point 
on the Missouri river, near the residence of Barney McGraw, 
in Union county, thence by the way of Elk Point and Brule 
Creek, to the north line of Union county, and the said com- 
missioners shall locate, mark and establish a branch road from 
a point of the bluff between the Big Sioux river and Brule Creek, 


to the Fort Randall road near the house of Francis Riendeau, © 


in said county. 


Sec. 2. That said commissioners, or a majority of them, | 


shall have until the first day of November next, to locate, sur- 
vey and establish, said road. 


Sec. 3. Should any of the above named commissioners fail | 


to serve, those serving shall have power to appoint substitutes 


whose duties shall be the same.as herein given to the other | 


commissioners. 


Sec. 4. The expenses incurred in surveying, marking and es- 
tablishing said road, shall be paid by Union county. 


| 
| 
| 
: 
| 
2 
| 
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Sec. 5. The surveyor shall be entitled to three dollars per Comeet 


day, and the commissioners to two dollars per day each, while 374 commis- 
engaged in locating the same. 


Sec. 6. After said road shall be surveyed and located, it Surveyor to 
shall be the duty of the surveyor of said road, on or before the with the resin 
first day of December next, to file in the office of -the register l 


of deeds of Union county, a plat of said road. 


Sec. 7. This act shall take effect from and after its passage When to take 
and approval by the Governor. 


Approved, January 8th, 1866. 


CHAPTER 28. 


An Act to Locate and Establish a Territorial Road commencing 
at a point ona Territorial Road at or near the house of Charles 
Chaussee, in Clay County in said Territory, tlanuce to the Big 
Sioux river through Union County. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That A. K. Stoddard, Aaron Carpenter, Wins- Commissioners 
low Taylor, be and are hereby appointed commissioners to lo» 
cate, mark and establish a territorial road, commencing at a pesignating the 
point on a territorial road at or near the residence of Charles 
Chaussee, in Clay county, thence by shortest and most prac- 
ticable route to a point eighty rods south of the north line 
of section thirty (30), township ninety-two (92), range forty~ 
nine (49), thence keeping said line as near as practicable to 
the Big Sioux river. 


2 


Sec. 2. That said commissioners, or a majority of them, time commis- 
sieners have 


shall have until the first day of November next to locate,s © lecateroad. 
survey and establish said road. 


Sec. 8. should any of the above named commissioners commissioners 
t 
fail to serve, those serving shall have power to appoint substi- appoint sabati- 
MiSs 
tutes, whose duties shall be the same as herein given to the oth- 


er Commissioners. n 
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ne. See. 4. The expenses incurred in surveying, marking and 
establishing said road, shall be paid by Union and Clay coun- 
ties in proportion to the time expended in each of said coun- 
ties, in locating, surveying, marking and establishing said 
road, 

ce ebanaation, Sec. 5. The surveyor shall be entitled to three dollars per 

commissioners day, and the commissioners to two dollars per duy each while 
engagedin locating said road, 

ria thas See. 6. After said road shall be surveyed and located, it 

Yaron county. shall be the duty of the surveyor of said road, on or before the 
first day of December next to file in the office of the register of 
deeds of Union county, a plat of so much of said road as shall 
come within the limits of said Unien county. 

To Aloi ` Sec. 7. And shall also file a plat with the register of deeds 
in Clay county, of so mueh of said road as shall come within 
the limits of said Clay county. 

When to take Sec. 8. This act shall take effect from and after its passago 
and approval by the Governor. 


Approved, January 11th, 1866. 


CHAPTER 29.. 


An Act to Locate and Establish a Territorial Road from Yankton 
via Smutty Bear Bottom, Bonhomme, Yankton Reservation, and 
Fort Randall. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Cemmiasionors. Section 1. That A. G. Fuller, M. K. Armstrong, John Ans 
drews, Franklin Starr and Alexander Kealear, be and they are 
hereby appointed commissioners to locate and establish a ters 
ritorial road from Yankton via Smutty Bear bottom, Bonhom- 
me, Yankton Reservation and Fort Randall. 

Whea commis- Sec. 2. It shall be the duty of said commissioners or a ma~ 

siomora de meet ‘ority of them to meet in June next and proceed to locate said 
road, 
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Sec. 3. Said commissioners shall have power to employ all 
necessary help for the location of said road and that said com- 
missioners be paid atthe rate of three dollars per day while 
necessarily engaged in making said location. 


See. 4. Hach county shall pay the expenses incurred in lo- 
cating, surveying, marking and staking the same in the said 
county, 

Sec. 5. Ifa majority of the commissioners do not meet at 
the time prescribed, it shall be the duty of such as are there 
to fill the. commission and proceed to locate the same, and mark” 
and plat and file, the same, in the county clerk’s office of the 


county through which it passes. 


See. 6. This act shall take effect immediately upon its pas~ 
sage and approval by the Governor. 


Approved, January 12th, 1866. 


CHAPTER 30. 
An Act locating a Territorial Road in Union County. 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota: - 
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Section 1, George W. Kellogg, William Lancaster and Joel Commicsionces 
. esguatius the 


Webber, be and they are hereby appointed commissioners. to lme of roxd 


survey and locate a territorial road, commencing at a point on 
thy Missouri river in sec. seventeen, town eighty-nine, range 
forty-cight west, thence by the most practicable route to the 


northwest corner of O. J. Kellogg’s claim in sce. four, town 
cighty-nine, range forty-cight, then east one quarter of a mile, 
‘then south to the southwest corner of sec. three, then run cast 
on the sec. line between sec. three and sec. ten, sec. two and 
sec. eleven, toa point onthe bank of the Big Sioux river, with 
a branch commencing at the southwest corner of the southeast 
quarter of section three, town eighty-nine, range forty-eight 
West of the Sth principal meridian, thence running south from 
said corner until it intersects with the territorial road surveyed 


33 


514 ROADS.—SJHOOLS. | . 


and established by LaBreeche, Cross and Shayer in the year 
1865. 

When and where Sec, 2. The said commissioners or a majority of them shall 

saal meet neet at the house of George W. Kellogg on the first Monday 
of September next, or sooner if convenient and proceed to lo- 
cate said road. 

Who pay expen- Bec, 8, The expenses incurring in surveying, marking and 
establishing said road shall be paid by the commissioners of 
said road. 

Acts repealed. Sec, 4. All acts and parts of acts conflicting with the pra- 
visions of this act, are hereby repealed, 

Tep Sec. 5. This act shall take effect from and after its passage | 
and approval by the Governor. 


Approved, January 8th, 1866. 
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CHAPTER 31. 


bia 


An Act to Establish a Public School Law for the Territory of 
Dakota. 


Be it enacted by the Legislative Assembly of the Trt. of 
Dakota : 


Booard ot Section 1. That Rev. M. Hoyt, Wm. Shriner and N. J. 
Wallace, are hereby constituted a board of education for the 
territory of Dakota, who shall hold their offices until successors 
are elected and qualified, and there shall be elected a board of 
education at each delegate election in this territory hereafter. 


Annual and? Sec. 2. Said board shall hold an annual meeting at the capi- 
pecial meetings 7 ‘ 
tol of the. territory, commencing on Tuesday of the first week 
of the session of the legislature, and such special meetings dur- | 
ing the year as the board may, in their judgment, deem proper 


and necessary. 
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Sec. 3. At the annual meeting said board shall appoint a To appoint su- 
perintendent 


suitable and competent person to be superintendent of public pebiic n 
instruction for theterritory, who shall also be secretary of the said 
board of education, and shall take and subscribe an oath to sup- 
port the constitution of the United States, and the organic act 
of the territory and faithfully discharge the duties of his office. Paties of, 
He shall keep.a record of all the official doings of said board ; 7 
shall exert himself constantly and faithfully to promote the 
interests of education in the territory, by and with the advice 
of the board of education, and to this end he shall eonfer with 
county superintendents and visit schools in company with them, 
and furnish and distribute to them blank forms for collecting 
statistics of the various schools inthe territory. He shall pre~ - 
pare and present to the board of education, on the first day of 
their annual session a report of his official doings for the pre- 
ceding year and a full statement of the condition of the com- 
mon schools in the territory, and of the expenditure of the pub- 
lic school moneys, and shall make such suggestions for the im- 
provement and support of con mon schools, together with such 
other information ia regard to the modes of instruction and 
systems of the organization of schoels in other states and coun- 
tries, as he shall deem proper. He shail also have power to 
grant certificates to teachers of proper attainments and ability 
to teach in any ofthe publieschools in the territory. 

Sec. 4, Said board of education shall, from time to time, as Duties of bara. 
they shall judge proper, recommend to the legislature such al- 
terations, revisions, or amendments of existing laws, relating , 
to common schools and seminaries of learning, asin their jadg- 
ment are demanded; jn order to the perfecting ofa system of 
general education in the territory, and they shall annually 
make a report of their official doings and of the state and con- 

. dition of the schools in the territory, to the legislature during © 
_ the first week of the session. 


4 


| See. 5. Said board may at any time fill a vacancy in the of Mar sll vacancy 


in office of su- 


fice of superintendent of public instruction. perintendent, 


Sec. 6. The compensation to the members of said board and Cricaama 
the superintendent of public instruction, for their services, shall “?™""""" 
be as follows: ‘Eo each member of the board for each day’s 
necessary attendance on the meetings of the same, the sum of ` 


Beard to select 
listof text buvks 


Annual report: 
of superinten-. 
Uchte 


Ceanty 
Superintendents, 


Compensation 
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three dollars, and the same mileage as is now provided by law for 
members of the legislature; to the secretary the sum of three 
dollars per day for.the time spent in the discharge of his of- 
ficial duties, and the expenses of procuring blank forms and 
postage; all of which allowances shall be paid by the treasurer 
of the territory, on the certificate of the president of the board. 


Sec. 7. The board of education shall select a list of books 
for the different branches usually taught in common schools, 
which, list shall constitute the text books for district schools, 
and shall cause such list to be published in all the newspapers 
in Dakota in the month of January of each year; and on and 
after such publication, no other books but those preseribed in 
the list by said board shall be used in any of the district schools 
in this territory, except by permission of the distrizt board. 

Sec. 8. The superintendent of public instruction shall. an< 
nually prepare and present, and have ready for distribution, on 
ar before the first day of the annual meeting of the beard of ed- 


ucation, a suficient number of. copies of his annual report, to. 


be distributed as follows; three copies.to each member of the 
board of education, one copy te.each member of the legislature, 
one copy to each county superintendent, one cepy to each 


school district officer, and one copy to each teacher in the terri-. 


tory whose certificate of qualifications has not expired, 


DUTIES OF COUNTY SUPERINTENDENTS. 


Sec. 9. The several counties in this territory shall, at their 
annual election, elect a competent person to be superintendent of 
public schools within such county, who shall hold his office dur- 
ing the school years commencing on the first of November, or 
until his successor is elected and. qualified; who shall receiv 
for his services two and a half dollars each day spentin the dis- 
charge of his legal duties, and a reasonable sum for his annual 
report to the superintendent of public instruction; and every 
superintendent of schools shall make out in detail his account 
for official services, stating the date and time spent, as well as 
the kind of service rendered, and make oath or affirmation to the 
correctness of thesame, before some justice of the peace in the 
county in which he resides, which oath or affirmation shall be 
certified by said justice before such superintendent's accounts 
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shali be presented to the register of deeds fer allowance, who 
shall andit and allow the same, or so much thereof as is just 
and reasonabie, and the same shall he paid out of the county 
treasury upon the order of the register cf deeds, whois em- 
powered tə draw orders for the same; but no order shall be 
drawn to any superintendent until he shail have filed with the 
register of uveds, the receipt of the superintendent of public in- 
struction fcr the statistical returns of the preceding school year, 
in pursuance of the requirements of section twenty of this act. 


See. 19. The county superintendent of public school shall Bood and cab. 
nave charge of the common school interests of the county. 
lie shail, before he enters upon the discharge of the duties 
of his cffice, take and subscribe an oath or affirmation to 
support the constitution of the United States, and the act 
organizing this territory, and faithfully to discharge the da- 
ties of T cce, which oath or añrmation shall be filed in 
the offive of the register of deeds. He shail also execute a 
Lond with approved security, payable to the beard of county 
commissioners, for the use of common schools in said county, 
in the penal sum of five hundred dollars. Said bond must be 
approved by the register of deeds, and filed in his ofice. 

See. 11. That it shall be the duty of the county superin- naijecot 
tendent of schools, in addition to the other duties required of ieuan O T 
him, to divide his county into school districts when necessery, 
and sublivide the same whenever petitioned by a majority of 
the citizens thereof, and to furnish the register ef deeds of 
such connty with a written description of the boundaries of each 
distriet, which description must be filed with said register of 
deeds, before such district shall be entitled to proceed with its 
organization by the election of schocl district officers. W hen- 
ever it shail be deemed necessary to form a school district from 
parts of two or more counties, it shall be the duty of the county 
superiniendent of each county in which any part of the pro~ 
posed joint district shail be situated, to unite in laying out such 
joint district; and each county superintendent so pe 
shall file a description of said joint district with the register of 
deeds of his county. 


Sec. 12. It shall be the duty ofthe judge of probate, on the Pean e 
z r . fenira 
first Monday of April i in each year, to furnish the county su netouegt € y 
money, $ó. 
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perintendent of public school with a statement of the amount 
of money in the county treasury, belonging to the school fund, 
and he shall pay the same upon the order of said superinten- 
dent to the proper district officers. 


Sec. 18. It shall be the duty of the county superintendent 
of public school om the second Monday of April, in each year, 
or as soon thereafter as he shall receive the statement of the 
judge of probate, eertifying the amount of money in the county 
treasury, for the use of common schools for the current year, 
to apportion such amount to the several districts or parts of dis- 
tricts within the county, in proportion to the number of chil- 
dren residing in each, over the age of five, and under the age of 
twenty-one years, as the same shall appear from the last an- 
nual reports of the clerks of the respective districts, and he 
shall draw his order on the county treasurer in favor of the 
several district treasurers for the amount apportioned to each 
district. 


Sec. 14. It shall be the duty of the county superintendent 
to visit all such common schools within their respective coun- 
ties as shall be organized according to law, at least once each 
year, and oftener if they shall deem it necessary. Atsuch visi- 
tation the superintendents shall examine into the state and con- 
dition of such schools, as respects the progress m learning and 
the order and government of the schools; and they may give 
advice to the teacher of such schools as to the government there- 
of, and course of study to be pursued therein, and shall adopt 
all requisite measures for the inspection, examination and reg- 
ulation of the schools, and for the improvement of the scholars 
in learning. Every superintendent of common schools shall 
also make out his account for official services in the manner 
hereinbefore required, and deliver acopy of the same to the 
register of deeds of the eounty in which such superintendent 
was elected or appointed, on or before the day previous to the 
annual county election next after the election or appointment 
of such superintendent, and the same shall be filed and kept 
in the office of the county clerk. 


Sec. 15. He shall see that the annual reports of the clerks 
of the several school districts in his county are made correctly 
and in due time. 
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Sec. 16. He shall hold public examination for all persons To hold publio 


examinations 


offering themselves as teachers of common schools, at the fo tenchers at 
county seat of his county, on the last Saturdays of Apel and 

October of each year, notice of which shall be given as pub- 

licly as possible; at which time he shall grant certificates for To .ssve sertin. 
not less than three months or more than one year, to such per- 

sons as he may find qualified as to moral character, learning 

and ability; and any person receiving such certificate shall be 

deemed a qualified teacher within the meaning of this act. 

Persons applying to the county superiatendent for a certificate 

at any other time than at the public examination shall pay to unnie 


the said superintendent the sum of one dollar for his services. geive one doilar 


Sec. 17. Whenever a school district shall be formed in any His duties in 
county, the county superintendent of public schools of such schoo! district. 
county shall, within fifteem days thereafter, prepare a notice of 
the formation of such district, describing its boundaries, and 
stating the number thereof, and appointing a time and place 
for the district meeting. He shall cause the notice thus pre- 
pared, to be posted in at least five public places in the district, 


at least ten days before the time appointed for such meeting. 


Sec. 18. The county superintendent of publie schools shal] Oter duties. 
perform all other duties of his said office that now are, or here- 
after may be, prescribed by law, and he shall deliver to his 
successor within ten days after the expiration of-his term of l 
office, all the books and papers appertaining to his office. g 


Sec. 19. If a vacancy occurs in the office of county super- A cad 
intendent of public schools, by death- + signation, or otherwise, 
notice thereof shall be given by the i gister of deeds to the 
county commissioners, who shall, as soon as practicable, appoint 
some suitable person to fill the vacancy, and the person receiv- 
ing such appointment shall, before entering upon the discharge 
of the duties of his office, file his oath or affirmation in the 
register of deeds’ office, as hereinbefore provided, and he shall 
discharge all the duties of the office of county superintendent 
of public schools until a successor is elected and qualified. He 
shall also give a like bond to that required by this act to be 
given by the county superintendant of public schools. 


Sec, 20. The county superintendent shall make full and Counts superin- 


complete annual returns to the superintendent of public in- #44! returns. 
D% 
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Tyhommale struction, between the first and tenth day of November, in each 
cet year, of the number of children between the ages of five and 
twenty, in the school districts within their respective counties ; 
also, the number of qualified teachers employed, the length of 
time each district school has been taught_during the year; the 
kind of text books used, and the amounts expended in each 
district, out of any moneys raised for educational purposes, and 
for what purpose such amount was expended, the amounts rais- 
ed in each county and district by taxation or otherwise for edu- 
cational interests, and any other items that may be of service 
to the superintendent of public instruction, in preparing his 


annual report. 


SCHOOL DISTRICT MEETINGS. 


sce eeey Sec. 21. The inhabitants qualified to vote at a school district 
mecting, lawfully assembled, shall have power: 

Powers of, 1. To appoint a chairman to preside at said meeting in the 
absence of the director; 

2. To adjourn from time to time; ` 

8. To choose a director, clerk, and treasurer, who shall poss 
sess the qualifications of voters as prescribed in the next sec- 
tion of this act, at the first and each annual meeting thereafter ; 

4, To designate by vote a site for a district school house ; 

5. To vote a tax annually, not exceeding one per cent. on 
taxable property in the district, as the meeting shall deem suf- 
ficient to purchase or lease a site and to build, hire or purchase 
a school house, and to keep in repair and furnish the same, 
with the necessary fuel, stoves and benches; 

6. To vote a district tax annually, not exceeding one half of 
one per cent. on the taxable property in the district for the pay 
of teacher’s wages in the district ; 

. To authorize and direct the sale of any school house, site, 
or ae property belonging to the district, when the same shall 
no longer be needful for the district. : 

8. To yote such a tax as may be necessary to furnish the 
school house with black boards, outline maps, and apparatus 
necessary for illustrating the principles of science, or to dis- 
charge any debtsor liabilities of the district, lawfully incurred ; 
Provided, The said tax shall not exceed one-half of one per 
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cent, per annum, and may be applied to any other purpose by 
a vote of the district, at any regularly called meeting. 

9. To give such direction and make such provision as may 
be deemed necessary in relation to the prosecution or defence 
of any suit or proceeding in which the district may be a party. 
10. To alter or repeal their proceedings from time to time as 


occasion may require, and to do any other business contempla- 
ted in this act. 


Sec. 22, The following persons shall be entitled to vote at 
any district meeting: all persons possessing the qualifications 
of electors, a“ defined by the act organizing this territory and 
the laws of the territory, and who-shall be actual residents of 
the district at the time of offering to vote at such election. 


Sec. 28. If any person offering to vote at a school district 
meeting shall be challenged as unqualified by any legal voter, 
the chairman presiding shall declare to the person challenged 
the qualifications of a voter, and if such challenge be not with- 
drawn, the chairman, who is hereby authorized, shall tender to 
the person offering to vote, the following oath or affirmation: 
“You do solemnly swear (or affirm) that you are an actual res« 
ident of this district, and that you are qualified by law to vote 
at this meeting.” Any person, taking such oath or affirmation, 
shall be entitled to vote on all questions voted apon at such 
meeting. 


ORGANIZATION OF DISTRICTS. 


Sec. 24. Every school district shall be deemed duly organ- 
ized when the officers constituting the district board shall be 
elected; they shall signify their acceptance, to the county sua 
perintendent, in writing, which he shall file in his office. Hvegy 
person duly elected to the office of director, clerk, or treasurer 
of any school district, who shall refuse or neglect, without suf- 


Whe entitied to 
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ficient cause, to accept of such office and serve therein, or who, — 


having entered upon the duties of his office, shall neglect or 
refuse to perform any duty required of him by the provisions 
of this act, shall forfeit the sum of ten dollars to the school 
district fund. 

See. 25. The officers of each school district shall be a direc- 
tor, clerk, and treasurer, who shall constitute the district board, 


Distrieé beard.” 
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and who shall hold their respective offices until the annual meet- 
ing next following their election or appointment, and until their 


successors are elected and qualified. 

Sec. 26. Every school district, organized in pursuance of 
this act, shall be a body corporate, and shall possess the usual 
powers of a corporation for public purposes, by the name and 
style of School District No. , (such number as may be desa 
ignated by the county superintendent) county,.(the name of 
the county in which the district is situated,) Territory of Da- 
kota; and in that name may sue and be sued, and be capable 
of contracting and being contracted with, and holding such 
realor personal estate as it may come in possession of by will 
or otherwise, or as is authorized to be purchased by the provis- 
ions of this act. ~ 


Sec. 27. An annual meeting of each school district shall be 
held on the last Saturday of September of each year, at such 
hour as the district board shall name. Special meetings may 
be called by any member of the district board, or by any five 
legal voters, but notice of such special meeting, stating the pur- 
poses for which it is called, shall be posted in at least three 
public places within the district, ten Haye previous te the time 
of meeting. 


Sec. 28. Whenever the time for holding an annual meeting 
in any district, shall pass without such meeting being held, the 
clerk, or in his absence, any other member of the district board, 
within twenty days after the time for holding said annual meet- 


"ing shall have passed, may give notice of a special meeting by 


What may ba 
determined at 
anauail or 
special meeting. 


putting up written notices thereof in three public places with- 
in the district, at least five days previous to the time of meet~ 
ing; but if such meeting shall not be notified within twenty 
days as aforesaid, the county superintendent may give notice of 
such meeting in the manner provided for forming new districts, 
and the officers chosen at such special meeting shall hold their 
offices until the next annual meeting, and until their successors 
are elected and qualified. 


Sec. 29. The qualified voters at each annual meeting, or at 
any special meeting duly called, may determine the length of 
time a school shall be taught in their district for the then ensu- 
ing year, and whether such school shall be taught by a male 
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or female teacher, or both, and whether the school money to 
which the district may be entitled shall be applied to the sup- 
port of the summer or winter term of the school, or a certain 
portion to each ; but if such matters shall not be determined at 
the anrital or any special meeting, it shall be the duty of the 
district board to determine the same. 
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Sec. 80. The director of each district shall preside at all Duties ef diree- 


district meetings, and shall sign orders drawn by the clerk, 


authorized by a district meeting or by the district board, upon 
the treasurer of the district for moneys collected or received 
by him to be disbursed therein. He shall- appear for and in 
behalf of the district in all suits brought by or against the dis~ 
trict, unless other direction shall be given by the voters of such 
district, at a district meeting. 


DISTRICT CLERK. 


Sec. 31. “The clerk of each district shall record the m Duties of 


ings of his district in a book provided by the district for that 
purpose, and enter therein copus of ull reports made by him 
to the county superintendent, a-d he shall keep and preserve 
all records, books, and papers - zlonging to his office, and des 
liver the same to his successor :n office. 


district elerk. 


“See. 82. The said clerk shall be clerk of all district meetings Same. 


when present; but if such clerk shall not be present at any 
district meeting, the voters present may appoint a clerk of 
such meeting, who shall certity the proceedings thereof, and 
the same shall be recorded by the clerk of the district. 


Sec. 33. It shall be the duty of the clerk to give at least Same. 


ten days notice previouc to any annual or special district meets 
ing by posting up nov‘; es thereof at three or more public places 
In ‘the district, one of which notices shall be affixed to the outer 
door of the school house, if there be one in the district, and 
said clerk shall give the like notice of every adjourned meeting, 
when such meeting shall have been adjourned for a longer peri- 
od than one month. Every notice for a special district meets 
ing shall specify the objeets for which guch meeting is called, 

and no business shall be acted upon at any. “on meetings 
not specified in said notice. 
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Sec. 384. The clerk of tho district shall draw orders on the 
treasurer of tho district, for moneys in the hands of such troas- 
urer, which have been apportioned to or raised by the district 
to be applied to the payment of teachers’ wages, and apply 
such money to the payment of teacher’s wages as shall havo 
been employed by the district board, or by the citizens of the 
district, and the said clerk shall draw orders on tho said treas- 
urer for moneys in the hands of such treasurer to be disbursed 
for any other purpose ordered by a district meeting, or by tho 
district board, agreeably to tho provisions of this act. 

See, 88 It shall bo the duty of the clerk to make out tax 
lists of all taxes legally authorized by the district, and annex 
to such tax lists a warrant under the hand ofsaid clerk, direc. 
ted to the said treasurer of said district, requiring said treas- 
urer to collect the sums therein named. 


See. 56. The clerk of each district shall, between the first 
and fifteenth days of September in cach year, make out and 
transmit a report in writing tothe county superintendent of pub- 
lic schools, showing : 

1. The naive! of children, male and female, designated sep- 
arately, residing in the district or parts of districts, on the last 
day of August previous to the date of such report, over the ago 
ot five and under the age of twenty-one years ; 

2. The number of children attending school during the year, 
their sex, and branches studied; 

8. The length of time a school has been taught in the diss 
triet by a qualified teacher, the name of the teacher, the length 
of time taught, and the wages paid ; 

d. The amount of money received from the county treasurer 
within the year, and the manner in which the same has been 
appueni 

5. The amount of money raised by the district, in such year, 
and the purposes for which it was raised ; 

8. The kind of books used im the sal and such other facts 
and statistics in regard to the district schools as the county su» 
perintendent may require. 


Sec. 87. Whenever a school district shall lie partly in two 
or more counties, the clerk of such district, in making his an- 
nual report, shall carefully designate the number of children 
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resident in the parts of the covnties composing the district and 
shall report to the county superintendent of common schools of 
each of the counties in which such district may be situated. 


DISTRICT TREASURER. 


Sec. 88. The treasurer shall exccute to the district a bond pistriet 
in double the amount of money, as near as can be ascertained, Torgive bond. 
to come into his hands as treasurer of the district during the 
year, with suflicient securities to be approved by the director 
and clerk, conditioned to the faithful discharge of the duties of 
said office. Such bond shall be filed with the district clerk, 
and in case of the breach of any condition thereof, the director yn caso ot proach 
shall cause a suit to be commenced thereon, in the name of the * omai ot 
district, and the money collected shall be applied by such di- 
rector to the use of the district as the same should have been 
applied by the treasurer, and ifsuch director shall neglect or 
refuse to prosecute, then any householder of the district may 
cause such prosecution to be instituted, 


See. 89, Ifthe treasurer shall fail.to give. bond as. required When district 
ond may 


in this act, or from sickness or any other cause, shall be unas swpoint 
ble to attend, to the duties of said office, the district board shall 
appoint a treasurer, who shall possess all the powers of the dis- 

trict treasurer, and shall before entering upon the duties of 

said office, give a bond as the district -treasurer.is required to 

giva 


mec. 40. The treasurer of each district shall apply for and Treasurer to 


eceive money 


receive from the county treasurer all school money apportioned appointed to lus 
distric 


to his district, and‘shall collect all district taxes. assessed in ro conect dis- 
trict tuxes and 

pursuance of che provisions of this act and pay over on the or- par over same, 

. : ; i ay when, 

der of the clerk, signed by the director of such district, all 


money so received or collected by the said treasurer. 


Sco. 41. Ifany distriét treasurer shall refuse or neglect to when treasurer 
pay over any moncey-in the hands of such treasurer belonging poder bangin 
to the district, it shall be the duty of his successor in office to ee 
prosecute without delay the official bond of such treasurer, for 
the recovery of such money. 


Sec. 42. Ifby the neglect of any treasurer any school mon- when money ; 
. . * * ig 
eys shall be lost to any’school district, which might have been of treavurei» 


received from the county treasurer, or collected from the dis- i 
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trict tax assessed, said treasurer shall forfeit to such district 
the full amount of the moneys so lost, ` 

Treasurer to = = Sec. 48. The treasurer shall present to the district at each 

Pe a annual meeting, a report in writing, containing a statement of 

CANES: all moneys collected by him from the county treasurer during 
the year from assessments in the districts, and the disbursements 
made, and exhibit the vouchers thereof, which report shall be 
recorded by the clerk, and if it shall appear that any balance 
of money is in his hands at the time of making such report, he 
shall immediately pay such balance to his successor. 


POWERS OF DISTRICT BOARD. 


Sec. 44. The district board shall purchase or lease such a 
site for a school-house as shall have been designated by voters 
at a district meeting, in the corporate name thereof, and shall 
build, hire or purchase such school-house, as the. voters of the 
district in a district meeting shall have agreed upon, out ofthe 
funds provided for that purpose, and make sale of any school- 
house site or other property of the district, and, if necessary, 
execute a conveyance of the same in the name of their office, 
when lawfully directed by the voters of such district at any reg- 
ular or special meeting, and shall carry into effect all lawful 
orders of the district. 


Powers of dige 
trict bend. 


Same, Sec. 45. The district board shall have the care and keep- 
ing of the school-house and other property belonging to the 
district. They shall have power to make suchrules and reg- 
ulations relating to the district library, as they may deem 
proper, and to appoint some suitable person to act as libra- 
rian, and to take charge of the school apparatus belonging 
to the district. | 


Same. Sec. 46. The district board shall have power to admit schol- 
ars from adjoining districts, and remove scholars for disor- 
derly conduct. i 


Duties of da Sec. 47. The district board in each district shall contract 
with and hire qualified teachers for and in the name of the 
district, which contract shall be in writing, and shall spec- 

ify the wages per week or, month, as agreed upon by the par- 

ties, and such contract shall be filed in the district clerk’s office. 
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Sec. 48. The district board shall provide the necessary ap~ Same. 
pendages forthe school<house, during the time a school is taught 
therein, and shall keep an account of all expenses thusincurred, 
and present the same for allowance at any regular district 
meeting. l 

Sec. 49. The schools established under the provisions Seiad 
of this act, shall at all times be equally free and accessible 
to all the children resident therein over five and under the age Children 


of twenty-one years, subject to such regulations as the district ane 
board in each may prescribe.. 


Sec. 50. In every school district there shall be taught orthog- eee ee 
raphy, reading, writing, english grammar, geography and arith- 
metic, if desired, during the time the school shall be kept, and 
such other branches of education as may be determined by the 
district board. 


Sec. 51. Ifa vacancy should occur in the district board, in Vacancies in 
any district, the county superintendent shall appoint some Now alled. 


suitable person to fill such vacancy. 


COUNTY AND DISTRICT TAXES. 


Sec. 52. The amount of district tax shall not exceed two pistriet tax. 
per cent. per annum. It shall be the duty of the county ag- °™°™* 
sessor of each county, at the time of making the annual assess- 
ment, to levy a tax of one dollar on each elector in the county 
for the support of district schools, to be collected at the time 
and the manner prescribed by law for the collection of taxes ; 
which said tax, when coliected, shall be distributed to the sey- county tax. 

i . 4 r amount and ; 
eral school districts in each county in proportion to the num- how distribuțed, 
ber of children over five and under twenty-one years of age 
therein; and shall be drawn from the county treasury, upon 
order of the superintendent of schools. 


Sec. 53. All taxes raised and collected in any school dig~ Districttaxes 
trict for any of the purposes authorized in this act, shall be ag- coum. 
sessed on the same kind of property as taxes for county pur~ 


poses are assessed, 


Sec. 54. The clerk of the school district, in making out any How atstrict 
. . ; clerk shall make 
tax list, shall enter therein the P: aes of all persons liable to out tax list, 
pay a school tax, the amount of personal property to be taxed 


to each person, and a description of all taxable real estate in 
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the district, distinguishing that owned by non-residents of the 
district, and he shall set opposite to each description of taxa~ 
ble property, the valuation of the same, and the amount of tax 
charged upon such property, and to each person respectively, 
or tract of land owned by non-residents ; and such description 
and valuation of taxable property, shall be ascertained as far 
as possible from the last assessment roll of the county. 


Sec. 55. Whenever any real estate in any school district 
shall not have been separately valued in the assessment roll of 
the county, and the value of such real estate cannot be defi- 
nitely ascertained from such assessment roll, the district board 
of such district shall estimate the value of the same and appors 
tion the taxes thereon. 


Sec. 56. The warrant annexed to any tax list shall be 
under the hand of the clerk of the district, and shall command 
the treasurer of such district to collect from cach of the per- 
sons and corporations named in said tax list, and of the owners 
of the real estate described therein, the several sums set oppo- 
site to the persons and corporations so named, and to the sev- 
eral tracts of land owned by non-residents, within forty days 
from the date thereof, and within twenty days from the date of 
such warrants, to personally demand such tax of the persons 
charged therewith; and that if any tax shall not be paid within 
thirty days thereafter, to collect the same by distress and sale 
of property in the same manner as county taxes, and the said 
treasurer shall execute the said warrant and return the same 
to the clerk at the expiration of the time limited therein, for 
the collection of such tax list; Provided, however, The said 
treasurer shall be entitled to collect two per cent. over and 
above the sums to be collected in the tax list, when the aggre- 
gate of the tax does not exceed one thousand dollars, he shall 
be entitled to only one per cent. for collection; further, When- 
ever the said collector shall be compelled to resort to distress 
and sale of property to obtain any tax, he shall be entitled to 
and may take out of the proceeds of such sale, in addition to 
the above mentioned fees, the same fees as the county collector 
is entitled to under similar circumstances. 


Sec. 57. The warrant issued by the clerk of any school diss 
trict, for the collection of any district tax authorized by any 
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of the provisions of this act, may be executed any where within 
the limits of the county, and such warrant; shall have the like 
force and effect as a warrant issued for the collection of county 
taxes ; and the treasurer of the district, to whom any such war- 
rants may be delivered for collection of a tax list, shall possess 
the like powers in the execution of the same as are provided 
by law for the collection of county taxes. 


Sec. 58. Whenever any error may be discovered in any dis- 
trict tax list, the district board may order any money which 
may have been improperly collected on such tax list, to be res 


529 


Force and ef- 
fect of warrant 
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Errors and 
corrections of 
jiu tax jist. 


funded, and may authorize the clerk of the district to amend — 


and correct such error in said tax list. 


Sec. 59. Whenever any district tax, lawfully assessed, shall 
be paid by any person on account of any real estate whereof 
he is only a tenant, such tenant may charge and collect of the 

„owner of such estate the amount of tax so paid by him, unless 
some agreement to the contrary shall have been made by the 
tenant. 


Sec. 60. It shall be the duty of the register of deeds of each 
county, as soon as the annual assessment roll shall be comple~ 
ted in each year, to make out for each district in such county, 
- & description of all taxable property therein, with the valua- 
tions affixed thereto, as the same shall appear in the last assess- 
ment roll, which shall be certified by him and delivered to the 
clerk of each school district in the county, 


GRADED SCHOOLS. 


Sec. 61. Whenever the inhabitants of two or more school 
districts may wish to unite for the purpose of establishing a 
. graded school in which instruction shall be given in the higher 
branches of education, the clerks of the several districts shall 
upon written application of five voters of each of the respective 
districts, call a meeting of the voters of such districts at some 
convenient place, by posting up written notices thereof in like 
manner as provided for calling district meetings, and if a mas 
jority of the voters, of each of the two or more districts shall 
vote to unite for the. purpose herein stated, they shall at that 
meeting or at an adjourned meeting, elect a board of directors, 


consisting of a director, clerk and treasurer. 
34 
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Sec. 62. The board of directors, provided in the preceding 
section, shall, in all matters relating to the graded schools, 
possess all the powers and discharge all the like duties of the 


‘district board as prescribed in this act. 


Echsol funds in 
zuch eases, 


Wnion district 
may levy taxca, 


Du‘ ies of elerk 
u? union district 


Sec. 63. The union district thus formed, shall be entitled to 
an equitable share of the school funds, to be drawn from the 
treasurer of each district so uniting, in proportion to the num- 
ber of children attending the said graded school for each 
district. 


Sec. 64. The said union district may levy taxes for the 


purpose of purchasing a building, or furnishing proper buildings 
for the accommodation of the school, or for the purpose of 
defraying necessary expenses and paying teachers, but shall 
be governed ın all respects by the law herein provided for 
levying and collecting district taxcs. 


Sec. 65. The elerk of the union district shall report in 
writing to the treasurer of each school district uniting in the 


` union district, the number of scholars attending the graded 


Se make report 
te (oun Ss 
suporiniendonat. 


Drties of trens- 
xrer of union 
district. 


Public schools 
ef town regula- 
ted dy special 
jaw, entitled to 
portion of pub- 
lie fynd. 


Previso. 
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‘school, from his district, their sex, and the branches studied, 


and the said district treasurer shall apportion the amount of 
school money due the union district and pay the same over to 
the treasurer of the union district on order of the clerk and di- 
rector thereof. 

Sec. 66. The clerk of the union district shall make a report 
to the county superintendent of schools and discharge all the 
duties of clerk, in like manner as the clerk of the district. 


bec. 67. The treasurer of the union district shall perform 
all duties of treasurer, and givé the bond as prescribed in this 
act,.in like manner as the district treasurer. 

Sec. 68. The public schools of any city, town, or discs: 
which may be regulated by special law set forth in the charter 
of such city, town or village, shall be entitled to receive their 
proportion of the public fund: Provided, The clerk of the 
board of education in such city, town or village, shall make due 
report within the time and manner prescribed in this act, to the 
county superintendent of schools. 

Sec. 69. Any single district shall possess power to establish 


graded schools, subject to the provisions of this act, in like 
manner as two or more districts united. 
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Sec. 70. The county treasurer shall collect all moneys due Duty of county ` 


troasurer in 
the county for school purposes, from fines, forfeitures, licenses Toate" to mone 


eyreceived for 
or proceeds from the sale of estrays, and he shall pay the same ‘or! purposes 
to the said district treasurer, as prescribed in this'act. He 
shall also collect the delinquent taxes on real estate in any dis- 
trict, in the same manner as county taxes are collected, when- 
ever such delinquent tax list shall have been lawfully reported 
and returned to him, and he shall pay the same over to the 
treasurer of the district to which delinquent taxes are due, and 
if any county treasurer shall refuse to deliver over to the order 
of the county superintendent any money in his possession, or 
shall use, or permit to be used for any ‘other purpose than is 
specified in this act, any school money in ‘his possession, he 
shall, on conviction thereof, be adjudged guilty of a misdemea- 
mor, and be punished by a fine not exceeding five hundred oe 
dollars, or by imprisonment in the county jail not exceeding one 
year.. 


MISCELLANEOUS. 


Sec. T1. It shall be the duty of the teacher of every district Tracker tomake 
school or graded school, to make out and file with the district Strict clerk. 
clerk at the expiration of each term of the school, a full report What te centers 
of the whole number of scholars admitted to the school during 
such term, distinguishing between male and female, the text 
books used, the branches taught, and the number of pupils en- 
gaged in the study of said branches. Any teacher who shall ponaity for 
neglect or refuse to comply with the requirements of this sec- PP™® 
tion, shall forfeit the sum of ten dollars to each school district, 
at the discretion of the district board. 

Sec. 72. Every clerk of a district board who shall willfully zeny ee 
sigfia false report to the county superintendent of his county, feise report 
shall be deemed guilty of a misdemeanor, and punished 
by a fine nvt exceeding one hundred dollars, or by imprisons 
ment not exceeding three months. 


Sec. 73. Every school district clerk or treasurer who shall Penalty agatest 
clerk or treast 
neglect or refuse to deliver to his successor in office all records rer for failing 4 


and books belonging to his office, shall be subject to a fine not 5e. te suceesrer 
exceeding fifty dollars. 


§32 
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Sec. 74. When any final judgment shall be obtained against 
any school district, the district board shall levy a tax on the 
taxable property in the district, for the payment thereof; such 
tax shall be collected as other school district taxes, but no exes 


. cution shall issue on judgment against a school district. 


Jurisdiction of 
justices of peace 
where district 
is party. 


What funds dis- 
trict officers not 
to receive pay 
eat of, — 
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What to contain 


Sec. 75. Justices of the peace shall have jurisdiction in all 
cases in which a school district is a party interested, when the 
amount claimed by the plaintiff shall not exceed one hundred 
dollars, and the parties shall have the right of appeal as in 
other cases. : 

Sec. 76. No school district officer mentioned in this act shall 
receive any compensation for his services out of the territorial, 
county or school district fund. 


Sec. 77. Any person duly elected at the annual ‘district 
school meeting to either of the district offices mentioned in 
this act, who shall omit or refuse to serve as such officer, with- 
out substantial cause, shall forfeit the sum of ten dollars for 
such omission or refusal; which amount may be recovered by 
the district in civil action before any justice of the peace im the 
county where such district is located; and shall be appropria« 
ted tothe support of schools in the district by whom such ao- 
tion was prosecuted. 


Sec. 78. All fines and penalties not otherwise provided for 
in this act, shall be collected by an action in any court of eom- 
petent jurisdiction. 

See. 79. Whenever any sum of money shall be paid into the 
county treasury, by any educational aid society, or benevolent 
person or persons, for the cause. of education, the county treas- 
urer shall issue to such society, ór person, a certificate of de- 
posit, stating the amount of money received, from what source 
and for what purpose the same is to [be] applied; whether to 
the payment of teachers wages, the building or leasing of a 
school house, or the purchase of a site of land, and the par- 
ticular school district or districts to which the said money is 
donated. And the said educational fund may thereafter be 
drawn from the county treasury, by order of the county super- 
intendent of schools, and applied by the district board of the 
proper district, to the objects specified in the certificate of do- 
nation. And the county superintendent of public schools shall 
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make a statement of the expenditures of said fund in his annual Connty superin- 


: texdent to make 


return of guch 
report. i ae 


FORMS. 


Sec. 80. The form of notice of the first school district meet- Form ct netics 
-Ing may be substantially as follows: MANASE 
To , a householder, in school district number ‘ 

The county superintendent has formed school district number 

, in the county of , of which the following is & 

description , and you are hereby directed to post. this 
notice in at least five public places in the said district; notifying 
the voters of the district to attend the first meeting thereof, 


which is appointed to be held at the house of „in said 
district, on the day of , 186 , at _ o'clock, 
This day of , 186—. 


, County Sup’t Pub. School. 


Sec. 81. The form of notice for annual district meeting may Form of notice 


be as follows: a i 
Notice is hereby given to the voters of school district num- 
ber , of . county, that the annual meeting of said 
district will be held at , on the day of ,186 , 
ato clock, : : 
This day of ——, 186 —. 


———-, District Clerk, 


Sec. 82. The form of order on district treasurer may be as Form of order 
on d strict 

follows : treasurers 

To , treasurer of school district number , county 
of - ; 

Pay to the orderof  , the sum of dollars out of any 
money in your hands, not otherwise appropriated, belonging to 
said district. 


This 


day of ——, 186—. 
——- ——, District Clerk. 


o 1m, Director. 


Sec. 83. The form of bond of district treasurer may read as 
follows : 
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Form ot bond §Knowall men by these presents: that we, 


et treasurere tn 
treasurer of school district number , county of and 
his surety, are held and firmly bound unto the said 
school district in the sum of dollars for the payment 


of which we bind ourselves severally and jointly, our heirs, ex- 
ecutors, and administrators, firmly by these presents. 
Sealed with our seals, and dated this day of nA 
D., 186—. 
The condition of the above obligation is such, thatif the said 
, treasurer as aforesaid, shall faithfully discharge the 
duties of his office as treasurer of school district number R 
ae county of , as prescribed by law, then this obligation to 
be void, otherwise to remain in full force. 


[ SEAL. ] 
Signed, sealed and delivered in presence of 


— [SEAL. ] 
¥ rmotwarrent Sec. 84. The form of warrant for the collection of distriet 


for collectien of 
cia tax may be as follows: 


To , the treasurer of school, district number : 
county of . 

This is to authorize and require you to demand, within twenty 
days from the date of this warrant, of every person or corpo- 
ration named in the annexed duplicate of school tax of said 
district, the sum wherewith such person or corporation stands 
charged; andif any such tax be not paid within thirty days 
from the date of this warrant, you are required to proceed-and 
collect the same as autherized by law, by distress and sale of 
property, and make due return according to law. 
he. Da 186 ax 
, District Clerk. 


Given under my hand, this day of 


tas © Sec. 85. Vouchers may be in the following form: 

Received , 186 , of , treasurer of school dis~ 
trict number . , county of À dollars for servi- 
ces rendered as teacher in the said school district, for the term 
of months. 


, Teacher. 


BEPA REEE 
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Sec. 86. The form of contract between district and teacher 
may read as follows: 


It is hereby agreed between school district number P 


county of , and , teacher, that the said is to 
teach the common school of said district for the term of 

months, for the sum of dollars per , commencing 
on the day of , 186 3; and for such services prop- 


erly rendered, the said schoo} district ig to pay the amount 
that may be due, according to this contract, on or before the 
day of , 186 . 
; —— ——, District Clerk. 


This 3 1 8 6—., 


day of 


, Teacher. 


Pe 


Sec. 87. The form of annual report of district treasurer may 
be substantially as follows: 


I , treasurer of school district number , county 
of , submit the following report of all moneys received 
and disbursed by me since the last annual meeting: 

Amount received from my predecessor,....sesessseersessece Q——— 
Amount received from county treasurer,......sscccssesees G—— 


Amount raised by tax in district and collected,............ $—— 
Total amount received,.....cccscscescccceceeccsccescsceresses $—— 
Paid out, on order of county superintendent,...... seeeeeess Q——— 
On order of district clerk, er E $—— 
Balance on hand,...ccccccvscssesse sarevccececces sesetesesserses G—— 


This , A. D., 186—. 


day of 


, Treasurer. 


Sec. 88. The form of report of district clerk to the county 
superintendent of public school may read as follows: 


school district number , county of ; 
Number of children residing in the district over five and under 
the age of twenty-one years: 
Males,...... ereseserssreeverecessesseoanessesosoosesnoee see eeseesees 
TROIS 1S, ane a cansaueteaes PE EAT 
Total MUM Der, een a TES 
Number of months a school has been tàught,eesssesese: 
months by Mres eenia 


months by Miss www eneosesessetoccososecoeteoospasonoss 
84x 


EEEH 
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Wages paid Mr. P E E =o 
Amount of school money received from ——— : 
county reaut en anien a na ea 
Amount raised by district tax for teacher’s wages, ...... $—— 
Amount raised by district tax for building school house, $ 
Amount raised by district tax for furnishing school house, $ 


> 


d 


Amount paid for teacher’s wages, .essessssesesaseeesesseses $—— 

Amount expended for building school house, ..... eee Ge 

Amount expended for furnishing school house, ............ $—— 
This day of, ——18——. 


, District Clerk, 

To which may be added a copy of teacher’s report, giving the 
names, age and total number of male and female pupils, the 
number of days taught, the kind of text books used, the num- 
ber of scholars in each branch of study, and the greatest num- 
ber of miles to be traveled by scholars living on the borders of 
the district. 


Dec. 89. A school teacher’s ET PACARE may þe in the follow- 
ing form: 


Dakota Territory, \ 


county. 
——A. D., 186--. 
This is to certify that has been examined and found com- 
petent to give instruction in orthography, writing, arithmetic, 
english grammar, geography, and (, and having exhibited 
satisfactory testimonials of good moral character,) is authorized 
to teach these branches in any eommon school within this county. 


Superintendent of public schools of county. 


Sec. 90. Form of deed of school property may be as follows: 


This indenture, made the day of , one thousand eight 
hundred and sixty between „and  , his wife of the 
county of , Dakota Territory, parties of the first part, and 

of district board, of district number , county and Ter- 
ritory aforesaid, witnesseth: That the said parties of the first 
part, in consideration of dollars to them duly paid before 
the delivery hereof, have bargained and sold and by these pres- 
ents do grant and convey to the said parties of the second part; 
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their successors in office, and assigns forever, (here describe the 
premises,) with the appurtenances, and all the estate, title, and 
interest of the said parties of the first part therein. And the 
said parties of the first part do hereby covenant and agree with 
the said parties of the second part, that at the time of the de- 
‘livery hereof, the said parties of the first part were the lawful 
owners of the premises above granted, and seized thereof in fee 
simple absolute, and they will warrant and defend the above- 
granted premises, in the peaceful possession of the said parties 
of the second part, and their successors and assigns forever. 

[ SEAL. | 

[ SEAL. ] 
Sealed and delivered in presence of 


The Territory of Dakota, \ 
county. 

Personally appeared beforemea „within and for the coun- 
ty above named, and his wife, to me known to be 
the persons whose names are affixed to the above deeds as 
grantors, and acknowledged the same to be their voluntary act 
and deed; and the said being at the same time, by me 
made acquainted with the contents of the above deed, apart 
from her husband, acknowledged that she executed the same 
voluntarily, and that she is still satisfied therewith. 

Witness my hand and seal this day of ,A.D. 186—. 


Sec. 91. Whenever any elector of a school district shall feel 
himself aggrieved by the action of the district board under any 
of the provisions of this act, he shall have the right of appeal 
as follows: first to a district meeting; second, to the county 
superintendent, and third and finally to the board of county 
commissioners. And any elector of a school district shall have 
the right to appeal direct from the decision of the county su- 
perintendent in laying out or subdividing any school district, 
to the board of county commissioners whose decision in the 
premises shall determine the number and boundaries of such 
district. K 


Sec. 92. All acts and’ parts of acts in conflict with this act 
are hereby repealed. 
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ae Sec. 93. This act shall take effect and be in force from and 
after the first day of February, A. D. 1866. 
Approved, January 12th 1866. 


SHEEP AND SWINE. 


CHAPTER 37. 
An Act to Prohibit Sheep and Swine from running at Large. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota: 


Sheep orewins Section 1. That no sheep or swine shall be permitted to run at 
not allowed to 


run atlarge, large within either of the following named counties of this ters 
ritory, to wit: Union and Clay. 


When found Sec. 2. Any sheep or swine found running at large, within 
romaging at large . . : 
either of the counties named in section one, on and after the 
Batof April. first day of April, in the year of our Lord one thousand eight 
hundred and sixty-six, may be taken up and secured by any 
resident of the county where such sheep or swine are thus 
found, and the person so taking up and securing such sheep or 


swine shall proceed as hereinafter provided by this act. 


Person taking Sec. 8. The person taking up and sesuring sheep or swine, 

ap shoop or as T ae 

swine to give ynder.the provisions of section two, shall within three days 

aotige, how. j j i g oe 
after such taking up, give notice thereof by posting up writ« 
ten or printed notices in three of the most public places in the 
election precinct where such sheep or swine have been taken 
up, and within five days after posting up such notices, the per- 
son taking up such sheep or swine shall deliver a copy of said 

Sasi dliver notice to a justice of. the peace of the county where such sheep 


to justice of 


peace or swine are secured, and shall state under oath that the paper 
Shall make atk delivered is a true copy of the notices posted up by him accor« 
astor PTs ding to law. Whereupon the justice shall file such copy and 


preserve the same in his office for future reference. 


SHEEP AND SWINE. 


Sec. 4. And it is hereby made the duty of such justice, im~« 
mediately after filing such copy, to make out a written appoint- 
ment of three disinterested electors of said county, commanding 
them to praceed within three days thereafter, to appraise the 
sheep or swine mentioned in the notice, and, if such sheep or 
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swine have damaged the property of the person having them 


in charge, to estimate the amount thereof, and return make, 
under oath of their finding in the premises. 


Sec. 5. The appointment mentioned in section four shall be 
delivered by the justice, to the person filing the notice who 


shall serve or cause to be served, the appointment upon each 


of the persons therein named. 


Nec. 6. It shall be the duty of such appraisers, after being 
notified of their appointment, as provided in section five, im- 
mediately to proceed to the place where such sheep or swine 
are secured, and after a view, to appraise the same, and after 
they have fully examined into the matter if a majority of them 
are of opinion that said sheep or swine have committed any 
damage upon the property of the person having them in charge, 
the appraisers shall agree upon the amount of such damage. - 

Sec. 7. The appraisers shall without delay make return, 
under oath, of their finding in the case to the justice by whom 
they were appointed. The justice shall file the written esti- 
mate returned by the appraisers, in his office, and on demand 
shall deliver a copy thereof to the person having in custody 
such sheep or swine. 


Sec. 8. After the expiration of ten days after posting up the 
notices required by section three, the person having in custody 
such sheep or swine shall advertise the same for sale by post- 
ing up written or printed notices of such sale in three public 
places of the election precinct where such sheep or swine are 
secured. Such notices shall describe the sheep or swine to be 
sold, and name the day and place of sale; Provided, That the 
sale shall not take place sooner than five days after posting up 
the notices of such sale. 


Sec. 9. On the day named for such sale, between the hours 
of ten o’clock in the forerioon and four o'clock in the after- 
noon, such sheep or switie shall be offered for sale at public 
auction, and shall be sold to the highest bidder for cash in 
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hand; Provided, however, That if the highest bid received for 
such sheep or swine does not come up to the appraised value 
of such sheep or swine, the person taking them up shall be per- 
mitted to bid in such sheep or swine at their appraised value. 


Sec. 10. A written return of such sale, together with a copy 
of the notice of sale, shall be delivered under oath, by the per- 
son for whose benefit such sale took place, to the justice of the 
peace having appointed the appraisers, which statement and 
notice shall be filed and preserved in the office of said justice. 


Sec. 11. The proveeds of such sale shall be applied asfollows: 
after paying the costs, and the expense of keeping such sheep 
or swine and the amount of damage, if any, adjudged by the 
appraisers, the residue, if any there be, shall upon: demand be 
paid to the former owner of such sheep or swine. 


Sec. 12. If the person or persons entitled to such residue 
does not call for the same within ninety days after such sale, 
the person having such residue money shall pay the same into 
the county treasury of such county for the use of the common 
school fund of said county. | 


Sec. 18. At any time prior to the sale of such sheep or swine, 
the owner thereof may receive the same by paying all costs and 
the reasonable expense of keeping, and the amount of damages, 
if any, adjudged by the appraisers of such sheep or swine. 


Sec. 14. The full and complete ownership in and to such sheep 
or swine sold by virtue of this act, shall vest in the purchaser 
thereof,.and if the person lawfully entitled to the residue of 
such sale does not lawfully demand such residue within the time 
provided by section twelve, he shall forfeit all his right and 
claim to the same or any part thereof. 


Sec. 15. The notice of taking up sheep or swine required by 
section three may be in the following form: 


Notice is hereby given that (here mention the place where 
such sheep or swine were taken up) in the county of : 
Territory of Dakota, on the day of ,Ididtakeup and 
secure the following described sheep (or swine, as the case may 
be) which I found running at large contrary to law, to-wit,(here 
describe such sheep or swine) and the owner thereof is hereby 


“e 


gage and approval. 
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notified to claim his property and to pay costs, charges and 
damages. l 

This dayof A.D., 18 

Signed, A. B., 


Sec. 16. The appointment of praisers, required by section Form of ap- 


pointmert of 


four, may be in the following form : appraisers, 

Territory of Dakota 

County of ts 58 

To (here give the appraisers names) you are hereby command- 
ed to appraise the following described sheep (or swine) which have 
been taken up by (give the name of the taker up) at (here men- ' 
tion the place) in the county and territory aforsaid, and if dam- 
age has been committed by said sheep (or swine) upon the 
property of the person taking them up, to estimate the amount 
thereof, and true return make without delay as required by law. 

This day of A. D., 186 

C. D., Justice of the peace. 


Sec. 17. The notice of sale may be in the following form: Form of notico 
Notice is hereby given that onthe dayof A.D.18 , 

between the hours of ten .o’clock A. M. and four o’clock P. M. 

at (here give the place of sale) in the county of and ter- 

ritory of Dakota, I will offer to the highest bidder for cash in 

hand, at public auction the following described sheep (or swine) 


to wit, (here describe the “sheep or swine) which I found run- 


ning at large, and took up and secured according to law, 
this dayof A.D, 18 . 
Signed EF. , 


Sec. 18. That all the provisions of this act as far as it relates to Provisions of 
ttoapply to 
swine shall apply to.the.town of Yankton in the county of Yank- townet Yaaxton 
ton as bounded by-the.act incorporating said town in chapter 


twenty-five of the private laws of 1862. 


Sec. 19. All acts and parts of acts, conflicting with the A*#reevalet. 
provisions of this act, are hereby repealed. 


Sec. 20. This act shall take effect from and after its pas- Wrens tako 


‘i 


| Approved, January 11th, 1866. 
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CHAPTER 33. 
An Act in Relation to County Surveyors. 


Be it enacied by the Legislative Assembly of the PA of 


Dakota : ; 
Duty of county 


aurveyortokeep ection 1. Every county surveyor shall keep a record of 

cordot notos ke the plot and field notes of each survey made by him or his 
deputies, in a book or books provided by the county for that 
purpose, a certified copy of which record, or of any other re" 
cord of his office, he shall furnish to any person requesting the 
same. The records of all surveys hereafter recorded, shall be 
so made and arranged as to be easy of reference. ‘The said 
surveyor shal] also preserve the original field notes and calceus 
lations of each survey made by him or his deputies, and shall 
deliver them, tegether with the records of his office, to his suc- 
cessor. 


Fees ot survey- Sec. 2. The said survey or and his deputies may demand and 
receive for their services the followiug fees, to-wit: For each 
days service, three dollars} for each mile traveled in going from 
his office to the place of rendering such service and in returne 
ing ten cents; for a plot and certificate, except town plots, fifty 


cents ; for recording a survey, fifty cents. 


what shall be Sec. 3. In all surveys, the bearings shall be expressed as 
APTOS OR z . ye ? 
i vord, nearly as may be according to the true meridian, and the de- 


clination of the magnetic meridian from the true meridian shall 
be givea, with the year, month and day cf the survey, except 
in the survey of an east and west or north and south line, when 
the declination of the needle from the line surveyed, with the 
date thereof, shall be sufficient. 


When surveyor Dec. $. Whenever a surveyor is required to make a subdis 
13 required to i 


makesubdivi- yvision of a section, as determincd by the United States survey, 


son of Section, 


what tobe dunes except where the section is fractional, he shall establish the in- 
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terior quarter section corner therefor, at a point which is the 
same distance from the east quarter section corner that it is 
from the west quarter section corner, and the same distance 
from the north quarter section corner that itis from the south 
quarter section corner; and he shall, where practicable, fix the 
precise locality of the said interior quarter section corner, by 
setting at the said point a stone, the cubical contents of which 
shall be equivalent to not less than one cubic foot, or by setting 
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a post ina mound of earth or stones, or by driving a post firmly _ 


into the ground, and writing in his field notes the bearings and 
distances from the same to two bearing trees, which shall be 
suitably marked “46S?” on the the upper blaze, and “B. T.” 
on the lower blaze thereof; and any Jess subdivision than a 
quarter section shall be made and established i in a similar man- 
ner. : 


See. 5. Where the section is fractional, the surveyor shall 
establish the interior quarter section corner, and the eighth 
and sixteenth corners thereof, at such points that whatever the 
fractional lines of the said section exceed or fall short of the 
United States survey, shall be divided between the entire and 
the fractional part of the said lines, in direct proportion to the 
length of the said parts. 


Sec. 6. Whenever a surveyor is required to establish a quar- 
ter section corner not established by the United States sur- 
vey, in the north or west boundary of a township, he shall set 
the same in the middle of the north or west side (as the case 
may be) of the section to which the said quarter section corner 
belongs, and in the line determined by the quarter section cor- 
ner for the section next north or west, as the case may be, 
except that he shall set the north quarter section corner 
of section six, forty chains from the north east corner of 
the said section, unless the north line of the section shall ex- 
ceed or be less than the original survey, in which case the quar- 
ter section corner shall be set at a distance from the north east 
corner, in direct proportion to such excess or deficiency, and 
except, also, that he shall set the west quarter section corner 
of section six, at a like distance from the south west corner 
thereof. 
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(d 
Sec. 7. Whenever a quarter section corner, as established 


- by the United States survey, cannot be found, it shall be the 


duty of the surveyor required to establish the same, to set it 
in the middle of the section line in which it belongs, except in 
fractional sections, in which case it shall be set at distances from 
the section or meander corners between which it belongs, which 
are directly proportional to the entire and fractional parts of 
the line, as determined by the United States survey. 

Sec. 8. Whenever a surveyor is required to establish a -see- | 
tion corner which cannot be found, he shall set the said corner 
half way between the quarter section corners next north and 
south of the same, and at such distances from the quarter 
section or meander corners next east and west, as are directly 
proportional to the same distances, as determined by the Uni- 
ted States survey, except that where, there are fractional lines 
running north or south from said corner, the same shall be 
established at distances from the corners next north or south, 
which are directly proportional to the said lines. 

Sec. 9. That this act shall take effect and be in , force from 
and after its passage. 

Approved, January 8th, 1866,, 
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MEMORIALS AND RESOLUTIONS 


BLOOD HOUNDS. 


CHAPTER 34. 


A Memorial and Joint Resolation Relative to the Introduction of 
Blood Hounds into this Military District. 


Your memorialists, the legislative assembly of the Territory Requesting the 


introduction of 


of Dakota, for and in behalf of the people of said territory, blo-dhounds tr 


the purpose of 


most respectfully represent as follows: Para es 1a 
Since the territorial organization of Dakota, and prior to the "=s depredation 
inception of our Indian war and ever since that time and the 
establishment of military posts along our settlements, our peo- 
ple have been frequently subjected to sudden descents of small 
bodies of Indians for the purpose of theft or murder, or both, 
who after accomplishing what they sought, disappeared as sud- 
denly as they came. By taking to the timber or reeds and tall 
grass which skirt our rivers and small streams they have in 
nearly every instance successfully evaded the pursuit of both 


` our citizens and government troops, The experience of years 


have taught our people that the white man is not the equal of 
the Indian in skulking prowess, and that in order to capture 
and properly punish this class of Indians, as well as to intimi- 
date others from like acts of murder and rapine, it is necessary 
some reliable auxiliary be added to the military forces in this 
district. Therefore we your memorialists most earnestly pray 
that for the better protection of the lives and property of our 
citizens, the military department of the general government 
may deem it both Just and necessary to place a small number 
of blood hounds at each military post in this district between 
35 
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the Big Sioux river and Fort Randall, to be used by such mil- 
itary forces in the pursuit of Indians committing o DEE CERE 
upon our settlers. 


Oryg to Te reat Be it resolved by the legislative assembly of the Territory 
Dee of Dakota, That a copy hereof properly authenticated be fors 
warded by the secretary of the council, to our delegate in Con~ 
gress and he is hereby requested to present the same to the 


secretary of war and urge immediate action thereon. 


CAPITOL BUILDING. `. 


CHAPTER 35." 


A Memorial to Congress Praying for an Appropriation to Erect a 
Capitol Building in Dakota Territory. 


To the Honorable the Senate and House of Representatives of 
the United States in Congress assembled : 


Asking Congress Your memorilalists, the legislative assembly of the Territory 

fur an appropri- A ; 

ation to erect a Of Dakota, would most respectfully represent, that whilst Con- 

expito] buing : go> say i 

tn Dakota. gress has uniformly made adequate appropriations for the erec- 
tion of suitable capitol buildings for the organized territories, 
not a dollar, thus far for that purpose, has been appropriated for 


this territory. 
‘Your memorialists would further represent, that the buildings | 
thus far occupied, by the legislative assembly and the several 
federal officers of this territory, are rented of private individuals 
and are wooden tenements, in all respects unsafe, unsuitable and 
unfit for the purposes for which they are used, liable at any time 
to be destroyed by fire, together with their valuable contents. 
And your memorialists would further represent, that the leg- 
islative, executive, and judicial records, files, libraries, furni- 
ture and other valuables of said territory are utterly destitute 
of suitable protection, and liable to injury and total destruction 
owing to the want of adequate provision po their preservation 
and safe keeping. 
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Your memorialists therefore would most earnestly pray that 
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an appropriation of not less than forty thousand dollars be made > 


for the erection of a capitol building at the seat of government 
of said territory. 

And we your memorialists, as in duty bond, will ever pray. 

Be it resolved by the legislative assembly of. the territory of 
Dakota, that an authenticated copy of this memorial be forward- 
ed to our delegate in Congress, who is hereby requested to lay 
the same before the Congress of the United States and urge 
immediate and favorable action thereon. 


CODIFICATION OF LAWS. 


CHAPTER 36. 


A Memorial fo Congress Asking for an Appropriation to Codify 
the Laws of Dakota Territory. 

Your memorialists, the legislative assembly of the Territory 
of Dakota would respectfully represent, that the laws of Dako- 
ta ‘enacted from time to time need revision and codification, and 
for this purpose would recommend and pray that an appropri- 


ation be made by congress of ten thousand dollars to compen- 


sate a commission of competent persons to make said revision. 
And they would further recommend and ask that the secre~ 


: tary of this territory be authorized to employ such persons as 


SPIT erg Nom peeaprieeg YT marp e YET re 


in his judgment are qualified to perform the duties of such 
commission of revision, and to pay a reasonable compensation 
to the persons so employed, and also to pay the expenses of 
printing, &e. 

Resolved, That our delegate in Congress be respectfully re~ 
quested to bring the foregoing to the immediate attention of 
Congress, and use all honorable means to bring about the asked 
for appropriation. à 


Delegate re- 
quesred to loy 
subject before 
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CHAPTER 37. 


A Memorial to Congress asking for a Geological Survey of the 
Black Hills and Bad Lands in connection with the Military 
Forces under General Sully in this District. 


To the Honorable the Senate and House of Representatives of 
the United States in Congress assembled: 


Your memorialists, the legislative assembly of the Territory 
of Dakota, most respectfully represent, that the Black Hils 
and Bad Lands of Dakota and Montana Territory, lying near 
the 102° meridian of longitude, and between the Niobrara and 
Yellow Stone rivers, is a region which has always excited the 
interest of geologists and explorers, but remains at the pres- 
ent time a mysterious untraversed belt of the continent where 
none but the wild beast and red man hold dominion, that on 
account of the determined and superstitious hostility of the In- 
dians in that region, no geologist has ever penetrated the in- 
terior of the Black Ilills, and no scientific exploration has ever 
been made among the mysterious ruins of the Bad Lands, save 
a hasty survey by Evans in 1849, and Hayden in 1855 6. 

The Black Hills, says Lieut. Warren who visited their base, 
are composed of the same formations of stratified rocks as are 
found in the gold bearing gulches of the Wind river and Big 
JIlorn Mountains, these Hills in his opinion being but an out- 
cropping spur of the great Rocky Mountain range, in the vicin- 
ity of the Bannock and Virginia City mines. . 

Dr. Hayden the geologist, says the lowest member of the 
salurian period, or gold bearing strata, are quite well developed 
in the Black ills, and the recent discoveries made by Gen. 
Sully’s Indian expedition which crossed the northern trend of 
the Bad Lands, in 1864, clearly indicates that the next succeed: 
ing formation, known as the Devonian system, is brought to light 
in the floor of the Bad Land basin, and 
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WnerezAs, This system is known in geology as the period 
in the’earth’s formation which corresponds with the fourth day 
of creation, when the great coal measures of the earth 
commenced their slow formation with the first appearance of 
vegetation upon the globe, and 

“WHEREAS, It is an established geological fact that the most 
extensive coal deposits are met with in all countries next 
above the Devonian series, and that the petroleum or oil bear- 
ing rocks are to be found in this and the lowe: salurian period, 
which Dr. Hayden says are quite well developed in the Black 
Hills, and l 

Wuerezas, It is now the prevailing opinion among geolo- 
gists, based upon scientific reasoning, that the basin of the 
“ Band Lands ” is the ancient bed of a great coal field, which 
became self-ignited at some period, and like many of the coal 
fields of England, has been slowly burned out by its own bitu- 
minous fuel, and 

WHEREAS, Colter and others in 1804-5, crossed the northern 
trend of this great fire land, where, at that early day they re- 
present the whole countsy as being on fire, emitting a carbonifer- 
ous smoke, and the sound of rumbling thunder from the hea- 
ted earth, and as these phenomena were mentioned by Lewis 
and Clark in 1806, and by Hunt, McKenzie and Crooks in 
their fur expedition to the mountains in 1811, there is conclu 
sive evidence tosustain the statement made by Gen. Sully in 


| his official report of 1864, that ‘‘ coal exists in ali the country 
| from the Missouri to the Yellowstone.” 


IIumbolt and Lafond make mention of mountain reports 


being heard in the vicinity of these Hills in the early part of 
| the present century, which the wild and superstitious natives of | 
| that region believed to be the bursting of rich mineral deposits, 
| the locality of which were revealed only to the red man. But 
modern discovery and science account for these strange phe-. 
nomena by attributing the cause to an escape of hydrogen from 
| subterancous beds of burning coal. 


Later travelers inform us that since the year 1830 these 


| Strange “ fires and explosions ” have ceased. Capt. Bonneville 
| in 1834, and Parker in 1835, found nothing but the silent, dis- 
mal and mysterious ruins of this great subteraneous conflagra- 
| tion, heaped im charred and crumbling towers and castl . 
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standing in the midst of a solitary valley of ashes, bones and 
petrifications. . 

This theory in the origin of the “Bad Lands” being sus- 
tained both by history and geology, it is confidently believed by 
the people of the northwest, that coal oil reservoirs will yet be 
found in great abundance at the north and east base of the 
Black Hills. Here in the upheaval of this mountain range, 
geology points to the oil bearing rocks of the Divonian and salu- 
rian formation, which have been thrown up through and above 
the surrounding coal fields which border immediately upon the 
base of these mountainous hills. 


Prof. Owens, U. S. geologist, in his report of 1852, in speak- 


ing of this mysterious region, compares the Bad Lands to “some 


magnificent city of the dead, where the labor and the genius 
of forgotton nations had left behind them a multitude of monu- 
ments of art and skill. At every step objects of the highest in- 
terest present themselves. Hmbeddedin the debris, lie strewn, 
in the greatest profusion organic relicsof extinct animals. All 
speak of the former existence of most remarkable races that 
roamed about in bygone ages high upin°the valley of the Mis- 
souri towards the sources of its western tributaries.” 


This eminent geologist demonstrates that all the strata coms 
posing the formation in the vicinity of the Black Hills and Bad 
Lands, “ have been a succession of sediments or percipitates at 
the bottom of the ocean. ‘ Thus,” says he “the geologist is 
able to prove, as satisfactorily as can be demonstrated a mathe- 
matical problem, that at the time these fossil mamalia of the 
Bad Lands lived, the ocean still ebbed and flowed over Switzer- 
land including its present site of the Alps, whose highest sum- 
mits then reached only above the surface of the sea, constitut- 
ing a small archipelego of a few distant islands in the great ex- 
panse of the ocean.” 

The same geologists informs us that the Black Hills of Da- 
kota, the silver bearing placers of the Amazon, the rich Cor- 
dilleras of South America, the Himilayha range of India, the 
Alps of Switzerland and the volcanic Etna of Sicily, have all 
emerged from the sea at the same geological period, and the 
same formation of mineral bearing ‘strata can be traced in 
each. | 


INDIAN AGENT, 


The actual discovery of Astor’s fur parties in 1811, and of 
Capt. Bonneville in 1834, of Harney in 1855, Warren in 
1856-7, of Dr. Hayden in 1858-9, and Gen. Sully in 1864, 
proves conclusively that the Black Hill region abounds not 
only in the precious metals but in iron, coal, salt and petroleum, 
aside from its vast forests of pine. 

Your memorialists would therefore pray that a scientific in« 
vestigation be made of that region in early spring under the 
protection of the military forces under Gen. Sully in this dis- 
trict. 

And your memorialists as in duty bound will ever pray. 


INDIAN AGENT - 


CHAPTER 38S. 


A Memorial and Joint Resolution Relative to the Appointment 
of an Indian Agent. 


To his Excellency the President of the United States: 


Your memorialists, the legislative assembly of the Territory 
of Dakota, feeling a deep interest in the management of Indi- 
an affairs in the north-west, and particularly in our own terri- 
tory, and believing that our difficulties with the various tribes 
of Indians which have cost the general government millions of 
treasure, and infused such fear throughout the states as to 
have prevented thousands from immigrating to the rich.and in- 
viting plains of the great north-west, originated from incom- 
petency and avoriciousness on the part of the agents appoint- 
ed to preside over them, more directly than from any other 
cause. . In nearly all instances these agents were men who had 
no direct interest in common with the people of the west as to 
whether the Indians occupied a friendly ora hostile position 
| towards the Government; men who had neither property in 
“jeopardy nor loved ones ‘whose lives could be endangered by the 
hostility of the aa Salen and murderous savage ; who were 
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rarely at their posts of duty, and who had no knowledge of 
Indian character, so essential in adapting means to suit their 
moral, physical and intellectual condition. 

‘Therefore, we, your memorialists, pray your excellency to 
appoint some citizen of Dakota, who possesses these qualifica- 
tions, (the want of which constitutes the main objections to the 
appointment of a citizen of either the states) as shall be desig- 
nated by the delegate in Congress from this Territory, to the 
Indian agency formerly under the management of S. N. Latta, 
Esq., of Kansas. l 

And as in duty bound, we, your memorialists, will ever pray. 

ray torest — Be it resolved, That a copy of this memorial and joint resos 


to delegate and 
laid befora 


Pi evident. lution be forwarded to our delegate in Congress, Walter A. 
Burleigh, and he be requested to present the same to his ex- 
cellency the Président of the United States. 
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CHAPTER 39. 


A Memorial to the Senate of the United States relative to the 
Treaty between the Ponca Indians and the United States pend- 
ing before said Honorable Body asking that certain Settlers be 
Indemnified in case it is Ratified. 


AskingGongress Your memorialists, the legislative assembly of the Territory 


to indemnify 


certain setters of Dakota would respectfully represent, that a treaty formed 


in case the 


Pomer Indian between the Ponca tribe of Indians and the Government of the | 


treaty is ratified 


the United States for ratification, providing for an extension of 
the present boundaries of the Ponca 1eserve, and including lands 
now in the occupancy and tillage of white settlers ; that these 
lands are most eligible and adapted for stock farms, abounding 
in small lakes and streams well supplied with timber, affording a 
natural shelter, possess an excellent steam boat landing on the 


Missouri river, and upon a portion of them iserected the coun-. 


ty seat of the organized county of Todd, duly incorporated by 


United States is pending before the Honorable the Senate of | 


INDEMNIFICATION. 


the legislative assembly of the Territory. The improvements 
made thereon have been attended with considerable outlay, 
while the advantages of location, being convenient to a market 
furnished by the upper river trade, are to the occupants inval- 
uable. To give an approximate idea of the damage, your 
memorialists would state that two settlers thereon, co-partners 
on a moderate capital, engaged in raising and sale of cattle, 
have netted ten thousand dollars within two years past, and so 
of others who will be equally demnified, not to mention losses 
from the prospective enhancement of value of these lands cer« 
tain to arise. : 

Your memorialists pray in view of the premises, that a 
clause, if not already provided in said treaty, be inserted, ma- 
king adequate indemnity to the settlers upon the tracts pro- 
posed to be added to the Ponca reservation, and authorizing 
the Secretary of the Interior to adjust the losses and tore- 
serve out of the annuities of said Indians a definite sum to 
be applied or so much thereof as may be necessary to ex~ 
tinguish the claims of the said settlers. 

Confiding in the enlightened sense of justice of the Sen- 
ate, your memprialists trust that their memorial will be fa- 
vorably considered, and as in duty bound will ever pray. 

Resolved, That copies of the foregoing, properly attested, 
be forwarded to: the Hon. James Doolittle, chairman of the 
Senate committee on Indian affairs, Hon. James Harlan, 


| Secretary of the Interior Department, and to our Delegate 
| in Congress. 
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CHAPTER 40. 


Joint Resolution relative to Abraham Lincoln and Andrew Johnson 


Be it resolved by the Legislative Assembly of the Territory of 
Dakota: 


Ast. That the memory of Abraham Lincoln should be per- 
petually cherished by the whole American people, for his wise 
statesmanship, his noble, self-sacrificing and successful labors 
for the preservation of our national constitution, and the Union: 
for his great patriotism ; his unflinching and continual devotion 
to the cause of right; his staunch and sterling integrity; his ° 
almost divine forgiveness ; his exemplary patience, great char- 
ity, and unceasing philanthropic labors in behalf of the poor 
and suffering; for his abiding faith in Gop, through Whose 
Almighty power and aid, he was enabled to rescue our govern- 
ment from destruction, and our country from threatened | 
anarchy. 

2d. In Andrew Johnson, the present chief magistrate of the 
United States, we recognize a noble example of loyalty and | 
devotion to his country, in his opposition to traitors during the 
rebellion, and in the sacrifices he made in sustaining the con- 
stitution and the laws, and we pledge ourselves to sustain him | 
in all his efforts torestore and re-establish the government upon | 
the corner stone of freedom and equality, in accordance with | 
the letter and spirit of the constitution and the declaration of | 
independence. j 

3d. The successful termination of the war furnishes abund- | 
ant cause to render thanks to the Supreme Ruler that the 
majesty and sovereignty of popular governments have been | 
vindicated and established, that the cause of freedom and right | 
has triumphed over wickedness and oppression, in spite of 
armed traitors in the field, and the insidious acts and counsel | 
of enemies elacwhere; and 
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4th. Our thanks are eminently due those heroic soldiers who 
volunteered to defend, not only our hearths and our firesides 
from the scalping knife and tomahawk of the savage, but to 
protect and defend the flag of the Union, and who have so 
bravely and nobly performed their duty, that they should ever 
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be remembered with gratitude and favor by the American — 


people. And that the memory of those heroes who have fallen 
in battles or by disease, for the many acts of sacrifice and 
devotion to the cause in which they were engaged, will be trea- 
sured in the heart of every true citizen as the brightest incen- 
tive to the pursuits of patriotic fame. Such recollections of 
the past will never be forgotten—for the fame of the patriot 
there is no grave. 


MAIL ROUTES 


CHAPTER 41. 


A Memorial and Joint Resolution asking for the Establishment 
ot a Mail Route from Sioux Falls, Dakota Territory, to Ponca, 
Nebraska. 


To the Honorable the Senate and House of Representatives of 
the United States in Congress assembled: 


Your memorialists, the legislative assembly of the Terri- 
tory of Dakota, would respectfully represent, That since the 
establishment of the military post at Sioux Falls and the gar- 
risoning of the same by troops of the United States, the inter- 
ests of Dakota and of the country demand that a mail route 
should be established between said military post and the settle- 
ments along the valley of the Missouriin Dakota. Weregard 
the establishment of Fort Brookingsat Sioux Falls as a source 
oi vital importance to the protection of the settlements in 
| southeastern Dakota, especially to the protection of the settle- 
ments én the Big Sioux valley. The land alung the Big Sioux 
river is unsurpassed In ‘fertility by any section uf the west. and 
will soon L'e one of the most populous sectivns of the Terri- 
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tory. Anpi pratestica is sordel te che settlers in ihi 
. Li kd z 
willy by the te goaf erl pet. T uler inti. vaby 


have ns mad tucditiowand this fir tema to guate rete 
the settlement of thie portion ef the Teriery, [tis vssenthil 
te the development of the agricultural reosutices of this valley, 
that inducements should be offered to encourage the settle- 
ment of the same by extending mail facilities to the inhab- 
itants. 

Your memorialists would respectfully T that there 
is no mail route on which there is mail service between the set~ 
tlements on the Missouri river in Dakota and the settlements 
in Nebraska, from Yankton in Dakota, to the mouth of the 
Big Sioux river, a distance of sixty-five miles. -Thisis a source 
of great inconvenience to the settlers on both sides of the Mis- 
souri river, and whereas, there is already a mail route between 
Elk Point and Brule Creek, two points between Sioux Falls 
and Ponea aforesaid, the establishment of a mail route from 
Sioux Falls to Ponca, would be but extending a route already 
established so as to accommodate the citizens of the territory, 
which is filling up with an industrious, enterprising and intel- 
ligent class of settlers. 

Your memorialists would further represent, that the route 
herein asked for would extend through one of the richest agris 
cultural portions of the territory, and would extend postal fa- 
cilities to several flourishing settlements now destitute of such 
facilities. 

We therefore pray your honorable body to establish the 


_route herein named by way of Brule Creek and Elk Point, D. 


T., with weekly service thereon, and we your memorialists will, 
as in duty bound ever pray. 
Be it resolved, That a copy of this memorial and joint resos 


requested to iay Jytion be forwarded to our delegate in Congress, Walter A. 


subject before 
Congress. 


Burleigh, and he is hereby requested to use all proper means 
to bring this subject to the favorable consideration of Congress. 


ér 
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CTIAPTER 42. 


A Memorial to Congress asking for the continuationof Post Route 
No. 13,877, from St. Paul, the Capital of Minnesota. to Yankton, 
the Capital of Dakota Territory, via Mankato and Sioux Falls 
City. 


To the Honorable the Senate and House of Representatives of 


the United States of America in Congress assembled: 


The memorial of the. legislative assembly of the Territory 
of Dakota, would respectfully represent, That one of the 
greatest inducements for immigration and settlement in a new 
Territory, is the early establishment of mail routes and postal 
facilities, that extending to the pioneer of the west, direct and 
accessible mail communications with the eastern States removes 


one of the greatest privations experienced by our early settlers” 


and induces others to join in making their homes in the wes- 
tern country; that although mail routes in a sparsely settled 
community are not immediately remunerative to the public 
treasury, yet the government may be doubly repaid by the more 
speedy settlement and advancement of the public domain. 

And your memorialists would more especially call the atten- 
tion of Congress to the fact, since the Indian outbreak in 1862 
there has been no direct mail communication between the State 
of Minnesotaand the adjoining Territory of Dakota; and that it 
is of the greatest importance to the future growth of southwestern 
Minnesota, the Big Sioux valley, and the Missouri river coun- 
try in Dakota that direct communication by mail be established 
connecting the two scctions. 

¿And your memorialists would further represent, that alarge 
portion of the country lying between Mankatoon the Minnesota 
river and Yankton on the Missouri river, (a distance of 200 
miles) is without any convenient mail connection with the east, 
and that the settlement andadvancement of the country is there- 
by impaired and retarded. 

And in view of the fact that a cordon of military posts has 
been recently established along the said route from Mankatoto 
Yankton (via Fort Watonwa, Lake Scheteck, and Sioux City,) 
und in view of the steady and increasing settlement of south- 
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western Minnesota and the rich agricultural lands of. southern 
Dakota, and the augmented tide of immigration following in 
the train of the new and short government wagon roadsrecently 
opened from this Territory to the great mineral fields of the 
Black Hills, Montana, and Idaho; and in view of the fact that 
the rapid increase in the navigation of the upper Missouri riv< 
er is becoming the channel of communication with the east for 
all the travel, trade and ecommerce of the northwestern Ter- 
ritories; and whereas, the present difficult relations which the 
government entertains with many of the tribes of northwestern 
Indians, requiring to be stationed in their midst garrisoned 
military posts, with which the government has but a long and 
circuitous mail communication ; 

Therefore, your memorialists, the legislative assembly, of 
the Territory of Dakota, do most earnestly ask for the imme- 
diate establishment of mail communication, once a week, be- 
tween St. Paul, Minnesota, and Yankton, the Capital of Dako- 
ta, by the continuation of post route 13,577; thus bringing the 
great valley of the upper Missouri within three days commuui- 
cation of the eastern states. 

And your memorialists, as in duty bound, will ever pray. 

Be it resolved by the council and house of representatives 
of the Territory of Dakota, That our delegate in Congress be 
and he is hereby requested to urge the foregoing mer. A up- 
on the attention of Congress, and endeavor by all proper 
means, to procure the rights petitioned for at an early day. 

Be it further resolved, That the Secretary of the Territory 
is hereby respectfully requested to forward a certified copy of 


the foregoing memorial, in printed form, to the post master gen- 


eral of the United Statos. 


CHAPTER 43, 


A Memorial to Congress for the Establishment of a Mail Route ! 
from Fort Randall, Dakota Territory, to Fort Sully in the same f 


Territory. 
To the Congress of the United States : 


Your memorialists, the legislative assembly of the Territory 


PRN ACRES ERIN I TK 


MAIL ROUTES, 


559 


of Dakota, would respectfully represent, that that portion of Asking Congress 


country between Fort Randall, D. T., and Fort Sully, D. T., 
is entirely destitute of all mail facilities. The distance is one 
hundred and fifty miles over a high rolling prairie country, 


to establiso a 
mail route from 
Fort Randali to 
Fort Sully. 


and good road the entire distance. Along the line ofthe route - 


the country is sparsely settled for about one half the distance. 
Ninety miles from Fort Randall, the Minnesota Sioux Indian 
Agency is located and about one hundred United States sol~ 
diers stationed. At Fort Sully about four hundred United 
States soldiers are stationed, and above Fort Sully there are 
about one thousand persons that the establishment of such a 
route would accommodate. j 

Your memorialists are further of the opinion that this route 
would pay expenses and be a self sustaining route, besides en- 


hancing very much the commercial interests of the upper Mis- . 


souri. 

Therefore, your memorialists would most urgertly ask for 
the immediate establishment of said route, with a semi-weekly 
mail service on the same. x 

For which your memorialists will ever pray. 


CHAPTER 44. 


A Memorial to Congress for the Establishment of a Mail Route 
from Choteau Post Office, Dakota Territory, to Ponca Agency, 
Dakota Territory. 


To the Honorable Senate and House of Representatives in Con- 
gress assembled: 


Your memorialists, the legislative assembly of the Territory 


` of Dakota, would most respectfully represent, that the comi- 


mercial and social interests of Todd county, in this territory, 
demands the establishment of a mail route with semi-weekly 
service on the same, from Choteau post office, Bon Homme 
county, to Ponca Agency, Todd county, territory aforesaid. 
That this section of country is destitute of all mail facilities at 
present, except what is carried by private individuals; the 
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distance between the two places aforementioned, is fifteen 
miles, and would serve to pay expenses. 

Therefore your memorialists, would most urgently ask the 
early establishment of said route with semi-weekly service on the 
same, and as in duty bound will ever pray. 


CHAPTER 45. 


A Memorial to Congress for a Mail Route from Fort Sully, Dako- 
ta Territory, to Virginia City, Montana Territory. 


To the Honorable the Senate and House of Repr esentatives 
of the United States in Congress assembled: 


Asking Coneroes Your memorialists, the legislative assembly of the Territory 
eoute tom Font of Dakota, would most respectfully represent, That the com- 
Viteinia city, mercial and social interests of the north-western states and ter- 
ritories would be very materially enhanced by the establishment 
of a mail route from Fort Sully, Dakota Territory, to Virgin- 
ia city, Montana Territory, with a weekly or semi-monthly ser- 
vice on the same. 
' The distance from Fort Sully to Virginia city, is between 
five and six hundred miles, over what is reported to be a good 
country for a natural road, in short a good road has been oper- 
ed the past year, the entire distance, with the exception of | 
about one hundred and fifty miles, by the federal government, 
and the remainder is to be opened in early spring. 
There is abundance of wood, water and grass, on this route, | 
and it is the intention of the military authorities of this mili. 
tary department and district, to establish sufficient military 
posts along the route to protect emigrants on the same from | 
all attacks of Indians. Fort Conner or Reno is already estab- 
lished about midway between Fort Sully and Virginia City, | 
and there are several settlements between Fort Conner or Reno f 
and Virginia City, at-the present time. 
Further, your memorialists would represent, that if this route | 
tothe gold fields of the Black Hills of Dakota, Montana and } 
Idaho, is sufficiently protected by the military authorities of § 
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this military district, against hostile Indians, there will be in 
the course of two or three years, flourishing settlements along 
this whole route. 


Further, your memorialists would represent, that this is by 
far the most direct and shortest route to Montana, Idaho, and 
the Pacific states, for all the north-western states and terri- 
tories. l i 

Therefore, your memorialists respectfully ask the establish- 
ment of this route with a weekly or semi-monthly mail service 
on the same, at the earliest practicable period. ' p 

And your memorialists will ever pray. | 
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CHAPTER 46, 


A Memorial to the Post Master General requesting service on Mail 
Route No. 15,562. 


Lo the Hon. Post Master General of the’ United States : 

Your memorialists, the legislative assembly of the Territory 
of Dakota, would most respectfully represent, that itis impor- 
tant to the interests of the States and Territories of the north 
west that a direct mail communication be established between a 
point on the upper Missoariin the vicinity of Sioux city, Lowa, 


561 


Requee ink 

wail serviee oR 
route between 
Si. ux city, lowa 
and Banngok 
@ity, Buntata. 


and Virginia or Bannoek city, Montana Territory. Your mem- 


orialists would therefore pray that service, at least once per 
week, be ordered upon mail route No. 15,562, from Sioux city, 
lowa, via Vermillion, and Yankton, in Dakota Territory, Nig- 
‘brarah, in Nebraska Territory, Gallatin, to Bannock eity in 
‘Montana Territory, on the route of Col. Sawyer’s wagon roag, 


as contemplated by the act of Congress providing for the cop- 


struction of said-read. And that this request may be promptly 
granted, your memorialists,-as in duty bound, will ever pray. 

Resolved by the Legislative Assembly ofthe Territory of 
Dakota, That authenticated copies of this memorial be forward- 
36 i 
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Cepies‘ot me- ed to the Hon. W. A. Burleigh, delegate in Congress from Da- 


rivrial to be 


eta Tew, kota, and the Hon. A. W. Hubbard, member of Congress from 
bard to J 
before Pit Iowa, who are hereby respectfully requested to lay the same 


DOTE before the honorable Post Master General. 


CHAPTER 47. 


A Memorial to the Post Master General ın Relation to the Estab- 
lishment of a Daily Mail from Sioux City, Iowa, to Yankton, 
Dakota Territory. 


To the Honorable Post Master General: 


Anting: ee Your memorialists, the legislative assembly of the Territory 

Sioux city te of Dakota, in view of the growth and increasing prospects of 
that section of this Territory bordering on the Missouri river 
and between the Big Sioux river on the east dnd Yankton the 
capital of Dakota on the west, would most respectfully urge a 
daily mail service between the said points beginning at Sioux 
City, lowa, and terminating at Yankton. 

Your memorialists would most respectfully represent, that 
the section of country above designated is already well settled 
with an industrious and intelligent population whose interests 
would be very much enhanced by the establishment of such 
mail service, and further, the town of Vermillion lying about 
midway between the above points has already reached a posi- 
tion of considerable commercial importance, as has several other 
points along the route. Yankton, the capital of Dakota, the 
most prosperous, thriving and promising town west of Omaha, 
Nebraska Territory, has attained a position of such commer- 
cial, social, and literary importance that these interests each 
demand the favor prayed for. 

Your memorialists would further make mention of the fact 
that bodies of U. S. troops are at all times stationed at Ver- 
million and Yankton, and that in this connection the interest 
of the general government in making anc receiving rapid com- 
munications to and from the military stations at these points, 
would seem to indicate that such mail services should b 


established. y 
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Your memorialists would further represent, that the distance 
between Sioux city and Yankton is sixty miles, and the service 
asked for would accommodate eight post offices daily, being the 
number between Sioux city and Yankton, besides affording in» 
creased mail facilities to several military posts that receive their 
mail from Yankton. 

And, as in duty bound, your memorialists would ever pray. 


| 
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_ CHAPTER 4% 


A Memorial te the Hon. Secretary of War, Praying that the Head 
Quarters of the Upper Missouri Military District be established 
within the Territory of Dakota. \- 


To the Hon. E, M. Stanton, Secretary of War: 


Your memorialists, the legislative assembly of the Territory 
of Dakota, would most respectfully represent, that in their 
opinion, it would be economy on the part of the government, 
besides affording much better protection to the citizens of 
northern Nebraska, western Minnesota, and north western Lowa, 
. as well as the territory of Dakota, against hostile Indians, to 
remove the head quarters of this military district from its 
present location to some suitable point on the Missouri river 
within this territory, between the Big Sioux river and Fort 
Randall. By the diagram accompanying this memorial it will 
be observed that the city of Yankton, the capital of this terris 
tory, and other eligible points within thé limits mentioned, are 
much nearer the several military posts now established on the 
frontier, than any eligible point east of the Big Sioux river, and 
in order to availitself of this advantage, the government has 
deemed it necessary to keep a large amount of military stores 
at the above named town, in charge of an A.fA. Quarter Mas- 
terand a guard of troops. ° 
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Your memorialists would further represent that, in their opin- 
lon, there is no necessity for uny military establishment at the 
town of Sioux City, Iowa, nor that any troops should be sta- 
tioned there for the pratection of its inhabitants or adjacent 
settlements, for the reason that there is a line of settlements 
and military posts in Dakota territory, that fully protect that 


‘place and surroundings against all danger from Indian attacks, 


as will be more fully shown by reference being had to the ac~ | 


companying diagram. ! 

Your memorialists would further-represent the military posts | 
at Fire Steel creek on the Dakota river, and at Sioux Falls on | 
the Big Sioux river can be supplied from a point, as recommend- | 
ed herein, at one half the Jand transportation that is required to | 
supply the same from Sioux City, and if said posts be supplied, | 
as at present, from Yankton, the maintenance of a military | 
establishment at Sioux City will entail upon the governmenta | 
great expense from which no beneficial results can possibly be; 
derived. | 

Further, your memorialists are fully of the opinion that the | 
nearer the head quarters of this military district are to the field 
of active operation against the hostile Indiana, so much the | 
more effective will such movements be. And in thus express- 
ing their views, ‘your memorlalists have only stated what they 
believe will result, if acted upon, in a great saving to the gov- | 
ernment and at the same time render all future military opera- | 
tions in this territory more effective. | 

Be it resolved by the legislative assembly of the territory of | 
Dakota, That our delegate in Congress be, and is hereby re- | 
quested to use all proper means to bring this subject to the 
fayorable consideration of the war department. 

And be it further resolved, that a copy hereof, be forward- 
ed to each, the Hun. Secretary of War, the commanding gen- 
erals of this military department and district, and to our del- 
egate in Congress. | 


| 
| 
| 
| 
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CHAPTER 49. 


A Memorial and Joint Resolution to the Secretary of War, 
Commanding Generals Pope and Sully. 


Your memorialists, the legislative assembly of the Territory assingtor a 
x military post on 


of Dakota, would most respectfully call your attention to the the Niobrara, 
necessity of erecting a military post on the Niobrara river in Pino creek. > 
this Territory, at or near the mouth of Pine creek on the Saw- 
yer route. i | 
Your memorialists would’ most respectfully represent, that 
| the above named place is a famous camping ground for several 
hostile tribes of Indians. The Brules and Minneconjues in- 
habit this section of country, from which they issue forth in - 
bands and make war on the settlers of the Niobrara valley ; 7 
the killing and driving off of stock is common; but they do š 
not stop here. Last sammer they made a raid on the Ponca 
=i gency, killing two Poneas in viow of the whole tribe ; and no 
longer than the fifteenth of last November, (eighteen hundred i 
and sixiy-five,) these Indians attacked the trading post bf 
Messrs. Smith and Kerler, in sight of the post Fort Keha 
| Paha, killing one of our best citizens, John Gleeson, and rob- 
| bing the store of several thousand dollars worth of goods. 
| These raids have thus far prevented the settlement of one of 
| the finest valleys of the western country, and keeping the 
| people constantly in fear of these raids, which prove so destruc- _ 
| tive to life and property. 
| Taking in view the bounteous liberality of the government 
| in extending protection to the immigrant seeking a home in our 
| sunny valleys, and to all of her children migrating westward, 
| whether to cultivate the soil or to develop the hidden treasures 
| of earth; and when your memorialists represent that the es- 
| tablishment of the post prayed for is necessary to protect the 
< adventurous pioneer in prospecting tor and developing the hid- 
| den wealth which is believed to exist in the Black Hills, to wit : 
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gold, ailyer, copper, iron, lead, and other minerals of value, to 
say nothing of the pine forests of that region which would of 
themselvea be sufficient to build up the country ; and when your 
memorialists represent that the emigration to these mines will 
be up the, yalley of the Niobrara river toa great extent, they 
have not the least doubt that the government, in its liberal 
sense of justice ever being ready and willing, as it has shown 
itself, to extend that protection so essential to the industrious 
and enterprising pioneer of the border who puts forth his energy 
to extend the boundaries of civilization and hew out homes for 
himself and his neighbors, will grant the prayer of your memo- 
rialists. . 

Your memorialists would further represent, that the military 
force now at Fort Keha Paha is inadequate for the protection 
of the post and government property at that place against a 
strong body of Indians, and we would ask that the Fort be 
reinforced, . 

Hoping that our memorial will be favorably considered, your 
memorialists will, as in duty bound, ever pray. 

Resolved, That a copy of the foregoing be forwarded to the 
secretary of war, and each of the commanding generals of this 
military district, Pope and Sully ; to our delegate in Congress, 
and to A, W. Hubbard, M. C. 6th district, Iowa. 


CHAPTER 350. 


A Memorial to the Secretary of War praying for the ertetion ofa 
Military Post at the North base of the Black Hills of Dakota. 


To the Hon. E. M. Stanton, Secretary of War: 


Your memorialists, the legislative assembly of the Territory | 
of Dakota, would most respectfully represent, that in order to | 
suppress any.and every outbreak of the hostile Sioux Indians 
west of the Missouri river at the very beginning—to protect, 
with the least cost to the government, the emigration from the } 
states to Montana and Idaho over the northern or Big Shey- | 
enne route, also to protect all persons desiring to explore the ! 
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Black Hills and the surrounding country, a Military Post should ae 
be established at the north base of the Black Hills in north lat- 

itude 44° 80’ and longitude 108° 30’ west, or about half way 
between Fort Sully on the Missouri river and Fort Conner 

on Powder river. The distance between Fort Sully and Fort 
Conner is nearly three hundred miles, over a good country for 

a natural road for a greater part of the entire distance. 

It is a well known fact that the Sioux Indians in the vigin« 
ity of the Black Hills have ever been more or less hostile. In 
1857 they turned Lieut. Warren’s party back from exploring 
the Black Hills country, and they have ever beén opposed to 

_ the whites passing through their country. Lieut. Warren as 
early as 1857..in his report of that year speaks of the Black 
Hills as a good point from which to strikea blow at the Teton 
Sioux. The establishment of such a Post in their midst would 
very materially tend to overawe and prevent the Sioux Indians 
from violating their treaties with the Government, and it is 
much easier and more economical to the Government to check 
and prevent an Indian outbreak in the first start, than to wage 
a long Indian war, and to do so requires a fewsoldiers station- 
ed in the heart of the Indian country. . 

Besides the overland emigration requires that this Post should 
be at once built. From Fort Sully on the Missouri river to 
Virginia city, Montana Territory is less than six hundred miles, 
making some six hundred miles less land transportation to the 

Territory of Montana than any other route, and will be traveled 
lore or less within the next year, consequently such a Post is ¢ 

- necessary for the protection of emigrants, also to guard against 

| any infringement of the rights of Indians that inhabit this 

= section of country. l 

| A hundred thousand dollars or more would be saved by . 
| government yearly in its transportation of supplies for Fort 

| Conner, by having them taken over this route instead of the 

| Omaha and Fort Laramie route, besides such a Post would be 
| the connecting link of a line of Posts between Fort Ridgely in 
| the State of Minnesota and Fort Conner in Montana Territory. 
| Further, this section of country should at once be opened to 
f emigrants. On page 217 ina valuable report on foreign and 
| domestic commerce issued-by the treasury department in 1864 


| we find the following in ae to the Black Hills of Dakota: 
: 36% 
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Military past at 
the Miack Wills, 


Delegaie ta 
tring subject to 
rturtetary of war 


To whom copies 
of memerial 
BEKLe 


MILITARY POSTS. 


‘It is now well ascertained that the Black Hills of Dakota 
Territory, situated onthe 44th parallelof latitude, and between 
the 108d and 105th meridian of longitude are rich in gold and 
silver as well as coal, iron, copper, and pine forests. With the 
pacification of the Sioux nation and the establishment of emi~ 
grant roads, Dakota will be the scene of greatmining excitement 
as the gold ‘elds of the Black Hills are within one hundred and 


fifty miles of the steamboat navigation of the Missouri river ;” 
suficient information has been recently obtained to establish 


the proof of the above quotation. The Black Hills are but a 
continuation of the Snow and Big Horn mountains which area 
continuation of the Rocky mountains, and it is now the opinion 
of the best geologists that this entire range abounds in goldand 
silver. Prof. J. W. Taylor speaking of the “Black Hils of 
Dakota” says, “ The whole geological yange of rocks from the 
granite and metamorphosed azoic, to tlie cretaceous formation 
of the surroundin Aplains are developed by the upheaval of the 
mountains mass. Thus at the junction of the silurian- rocks, 
gold becomes accessible, and the carboniferous strata bring 
coal measures within reach. 

But aside from the immense mineral wealth of these Hills, 
the settlers of the valley of the lower Missouri, need and must 
have the pine lumber from these Hills, which is known to be 
of the best quality, and can easily be rafted down the Big Shey- 
enne river, consequently the protection of the colonization of 
the Black Hills becomes an unavoidable military necessity, 
as emigration is determined to explore and settle the same ; aud 
it will be a saving to the Government to send suficient military 
force to prevent all difficulty between the whites and Indians. 

Your memorialists entreat your prompt attention to the sub- 
ject, confidently believing that the interests of the genéial gov~ 
ernment and the people of the northwest will be greatly sub- 
served by the establishment of the post asked for in early spring. 
And as in duty bound we shall ever pray. ; 

Be it resolved by the council and house of representatives of 
the Territory of Dakota, That our delegate in congress beand he 


is hereby requested to use all honorable means to bring this 


subject to the favorable consideration of the Secretary of War. 
And be it further resolved, that a copy of this memorial be 
sent to secretaries of War and Interior, to our delegate in Con- 
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gress, generals Pope and Sully, commanding generals of this 
department and district. 


CHAPTER 51. 


Memorial of the Legislative Assembly of the Territory of Da- 
kota praying for the Establishment of a Military Fost on the 


Vermillion river. 


To the Hon. L. M. Stanton, TE of War: 


Your memprielist, the legislative assembly of the territory Of Askingfcra 
Dakota, would most respectfully represent, that the safety of ae i 
the people residing on the Vermillion river and its vicinity, aks 
would be greatly enhanced if a small military post was estab- 
lished and garrisoned at a point where the road leading from 
Yankton the capital of said territory to Sioax Falls, crosses 
the said Vermillion river. 

Your memorialist would further represent, that with the 
establishment of the posts on the Dakota and Sioux rivers. - 
peace and quiet have reigned below, and as the Vermillion 
is about midway between the posts on the said Sioux and Daa 
kota, it is the only war path for roving hostile bands of In~ 
dians not guarded from the Sioux to the Missouri river. 

Your memorialist would further represent, that the Vermil- 
lion river is about midway from Yankton to Sioux Falls, that 
it requires two days to perform the journey, and it is the opin- 
ion of your memorialist that asmall military post at such point 
would not only make it a safe place for encamping, but also 
secure the settlements below from attack of hostile bands of sav- 
ages. And your petitioners in duty bound will ever pray. - gepies toaward- 

Resolved, that a copy of the foregoing memorial be forward~ Siwara 
ed to the Hon. Secretary of War, and W. A, aes delegate “#*"* 
in Congress. 
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CHAPTER 52. 


A Memorial to Congress Relative to the Location of the North 
Branch of the Pacific Railroad. 


To the Honorable the Senate and House of Representatives of 
the United States in Congress assembled : 


Askingaehanse Your memorialists, the legislative assembly of the Territory 
ef the location 


oftrenorih == of Dakota, do most respectfully represent, that 


se thatit anally WaHeErezas, The original Pacific railroad bill, passed by Con- 
Daron gress in 1861-2, provided that the north branch of the Pacific 
railroad should start from Sioux city and unite with the Union 
Pacific railroad upon thé 100th meridian of longitude and be- 
tween the Republican fork and Platte river; and 
Wauereas, The said route was found to be impracticable, and 
the said bill was amended by Congress in 1863-4, so as to per- 
mit the said north branch of the Pacific railroad to be construc- 
ted in such a manner as to benefit the northwestern territories, 
by allowing the said north branch (under sections 9 and 17 of 
the amendatory bill, approved July 2, 1864,) to connect with 
the Pacific railroad at any point westwardly of the initial point 
named in the original bill; and 
Wuereas, The construction of the said north branch through 
the south-eastern portion of this Territory, and up the valley 
of the Niobrarah river through northern Nebraska, so as to 
join the Pacific railroad at or near Fort Laramie, would be of 
immense advantage in developing the rich agricultural and 
mineral resources of this Territory and of the Territories to 
the west of us, as was evidently the intention of Congress in 
the amendments made with reference to the said north branch; 
and 
WHEREAS, Under said amendments, (section 17,) a company 
has been organized in Iowa, and procured the designation of 
the President to construct the said north branch, who propose 


+ 
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PACIFIC RAILROAD, 


to construct the said north branch from Sioux City, south- 
easterly, down the Missouri river to a point near Omaha, cons 
necting with the middle branch of the Pacific railroad, on the 
Platte river; and 

Wuereas, The construction of this branch, on the route re- 
ferred to, would be injurious to the people of this Territory, 
and, in our opinion, contrary to the spirit of the amended Pa- 
cific railroad bill and the intention of Congress, who undoubt- 
edly desired the construction of the Pacific railroad by three 
branches starting from the Missouri, to benefit the people of 
all the north-western Territories, and that all three! branches 
of the Pacific railroad should be constructed in a westwardly 


. direction from their respective starting points; and 


WHEREAS, Section seventeen of said amended bill is some- 
what indefinite, inasmuch as it allows the said north branch to 


from Omaha, or, the Union Pacific railroad proper, as the com- 
pany designated to construct the same may select; and also 


requires ‘that the said north branch shall be completed to the 
Pacific railroad, which commences on the 100th meridian of 


longitude, within ten years from the psssage of said amendment. 

Therefore, your petitionérs would respectfully ask of your 
Ifonorable bodies such further legislation upon this subject ag 
will clearly and plainly compel the construction of the north 
branch of the Pacifie railroad in a westerly course from Sioux 
City through this Territory, making Yankton, the Capital of 
Dakota, a point on said branch railroad; thus conducing to 
the benefit of the people of northern Nebraska, Montana and 
Idaho, which result so earnestly hoped for, we believe to have 


_ been the intention of Congress, in providing for the construc- 


tion of this great national work.. 

- And your petitioners will ever pray. 

Be it resolved, further, That our Delegate in Congress, be 
and he is hereby requested to urge the foregoing memorial up- ? 


; on the attention of Congress, aid endeavor by all proper means 


to procure the legislation petitioned for, at the earliest day 


‘ convenient. 


feonnect with the Iowa branch of the Union Pacific railroad ~ 
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CIFAPTER 53. 


‘Joint Resolution Requesting the Confirmation of the Appoint- 
ment of Secretary Spink. 


Be it resolved by the Legislative Assembly of the Territory of 
Dakota: 


A = That tbe appointment by the President of the United 

rmesstmentut States, of the Mon. 8. L. Spink to the office of Secretary of 
this territory, meets, as we believe, with the hearty approval 
of the citizens thereof who have been brought into business con- 
nection with him, or have made his acquaintance. And not 
as a compliment to Mr. Spink, but with the desire to retain to 
this territory the services of an efficient and faithful offcer we 
do hereby unite in the request to the Senate of the United 
States, that his appoinment to said-office be confirmed, and in ` 
thus requesting his confirmation, we feel confident that we are 


also expressing the wishes of the people we represent. 


Copy sent te And be it further resolved, that a copy hereof be for- 
dion. Richard . . 
Yates ond warded to our delegate in Congress, and also to the Hon. Rich- 
a evate. : 


ard Yates, United States Senator from Illinois. 


TERRITORIAL COLLEGE. , 


CHAPTER 54. 


A Memorial to Congress relative to an endowment of Lands for | 
Coilege purposes. ; 


WHEREAS, The congress of the United States, did enact a | 
law donating public lands to the several states and territories, § 
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which may provide colleges for the benefit of agriculture, and Asking that the 


act of Coens ess 


the mechanic arts, which said act was approved July 2d, 1862, donstins tana 


tothe states tur 
š agricultural 
and, colleges, ba 


WHEREAS, the provisions of said act according to the con- imiuas Ò” 
struction of the Commissioner of the General Land Office do Cites- 
not apply to the territories, therefore, : 

Your memorialists, the legislative assembly of the territory 
of Dakota, would pray your honorable body to so amend said . 
act that the benefits therein conferred upon the states, may be 
extended to the territories. i 

Your memorialists would respectfully . represent, that the 
territory of Dakota is rapidly settling up with an enterprising, 
intelligent and industrious class of imm'grants and that every 
possible exertion is being made consistent with the circumstances 
of the inhabitants to advance the cause of education in the 
territory. + 

Your memorialists would therefore pray that said act may 
be amended as aforesaid in.order that the youth of the territa~ 
ries may receive the benefits of a collegiate education at hame, _ 
especially that they may be educated in such branches of 
learning as are related to agriculture and the mechanie arts, 
and that the citizens of the territories, equally with those of the 
states may receive the benefits of the provisions of said act, 

Be it resolved, that duly authenticated copies of this memo- capies eent to 
rial be forwarded to our delegate in Congress, (Hon. Walter A. earn 


Burleigh) and to the Hog. À. W. Hubbard, of Iowa, 


W. A. BURLEIGI. 


CHAPTER 55. 


Joint Resolution relative to Hon. Walter A. Burleigh. 


L it resolved by the Legislative Assembly of the Territory of 
Dakota: 


n 
That in Walter A. Burleigh, our delegate in Congress we re- Relative te Ton. 

À 
pose entire confidence, believing that he will urge upon re 


574 W. A. BURLEIGH. 
W. A Burkish. Congress and the departments of government the necessity of 
granting the prayers of this Legislative Assembly and that he 
will not falter in kis exertions to the extent of his ability in 


sustaining the President in his measures for reconstructing the 
states recently in rebellion. 


SPECIAL AND PRIVATE 


LAWS, 
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| PASSED AT THE FIFTH SESSION 


OF THE 


EGISLATIVE ASSEMBLY, 


| OF THE 
| TERRITORY OF DAKOTA. 
| ' 1865-66. 


SPECIAL AND PRIVATE LAWS. 


CITIZENSHIP è — > 


CHAPTER 1. 


` An Act to Confer the Rights of Citizenship on Antwine Roy and 


Louis Roy. 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota: 


Section 1. That Antwine Roy and Louis Roy be and are antoine ana 
hereby created citizens of this Territory, with all the rights peated ciciiert 
and privileges of other citizens of this Territory. — ae 

Sec. 2. That this act shall take effect and be in force from Nene sake 
and after its passage and approval by the Governor. 

Approved, January 11th, 1866. 
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Caterer mTOR tee RNR, 


CHAPTER 2%, 


An Act Granting to Barny McGraw a Ferry Charter Across the | 
Missouri River. 


Be ü enacted by the Legislative Assembly of the Territory of | 
Dakota: | 


Section 1. That Barny McGraw, his heirs, executors, admin- | 
istrators and assigns shall have the exclusive privilege for a | 
period,of five years, of keeping and maintaining a ferry across | 
the Missouri river in said Territory at a point on the Missouri | 
river, where the east line of section twenty-three (23) town- | 
ship ninety (90) north of range fifty (50} west, interseets said | 
river, and for the distance of three miles above and below said | 
point, | l r 
Sec. 2. That said McGraw shall at all times keep a safe | 
and good boat or boats, in good repair, for the aceommodation 
of all persons wishing to cross said ferry, and shall give prompt | 
and ready attention to all passengers and teams on all occa- : 
sions from sunrise to sunset, except in tempestuous weather or | 


bond to said county for the use of the public with one or more 
sufficient sureties to be approved by said register of deeds in] 
the penal sum of five hundred dollars, conditional that he willi 
fulfill all the duties imposed upon him in this act. ! 

Sec. 8. That said Barny McGraw, his heirs, executors, ad-] 
minist®gtors or assigns, shall within six months after the pas-{ 
sage of this act, have and maintain a good and sufficient boat 
or boats for the accommodation of persons wishing to cross theg 
Missouri at said ferry, and in case of failure or neglect to dof 


FERRIES. 


Is0, he shall forfeit all benefits that may have accrued to him 
[from the passage ef this act; but any other person or persons 
fresidents of this Territory who shall comply with the conditions 
lof this act within three months thereafter, shall be entitled to 
fall tle benefits of this act. 


Sec. 4. Any person who shall sustain any injury from the 
negligence, or default of the said Barny McGraw, or any per- 
son or persons in his employ, or in the employ of any persons 
vho may establish a ferry under the provisions of this act, may 


have a remedy by an action upon the bond required in this 
act. 


Sec. 5. The rates for crossing said ferry shall not exceed 
the following, to wit: ~ « 


For two horses, mules or oxen and wagon, with or without 
oad, one dollar. 


For each additional pair of horses, mules or ozen; twenty- 
{ive cents. 

For each two horses or mules and buggy, seventy-five cents. 
E Tor each one horse or mule with buggy and driver, arty 
Bents. 
For each led horse or mule, twenty-five cents. 
For loose cattle per head, fifteen cents. 
For sheep and swine per head, ten cents. 
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For each one hundred pounds of freight or merchandise, un- 


Eoded, ten cents. 

| For each thousand feet of lumber, unloaded, one dollar. 

@ And it shall be the duty of said ferryman running said fer- 
$y to post on his boat or near the landing, in some conspicux 
meus place, the said rates of toll allowed. . 

, Sec. 6, All acts or parts of acts so far as they conflict a 
p: provisions of this act are hereby repealed, 


Acts repeal 


Sec. 7. This act shall take effect and be inf rce from and When te take 


i after its passage and approval by the Governor. 
§ Approved, December 27th, 1865. 
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INCORPORATIONS 


CHAPTER 3. 


An act Incorporating the North Platte and Green River SEE and 
Ferry Company. 


Be it enacted by the Legislative Assembly of the Territory of 
Dakota : 


Section 1. That A. 8. Holladay and J. H. Jones, their 
associates and assigns are hereby declared a body corporate and | 
politic under the name ana style of the “North Platte and Green 
river Bridge and Ferry Company,” and by that name and aie 
shall have all the rights and powers ofa corporate association 
to sue and be sued, plead and be impleaded in all courts hav- 
ing jurisdiction. | i 

Sec. 2. Baid corporation shali have the exclusive power and 
privilege to keep ferries, or build and maintain toll bridges 
across the North Platte and Green rivers at the points, within 
this Territory, where the ‘“‘overland mail” crosses said sireams, 
or any other points on said streams within ten miles, either 
way, from said points, for the term of fifteen years from and 
efter the approval of this act. 


Sec. 8. That after theestablishment of such ferries or bridges 
as herein provided, any person or persons crossing or ferrying | 
any person or property across said streams at said points or] 
within the limits herein spesified for compensation, shall be} 
deemed guilty of-an infringement of the privilege herein granted | 
and shall forfeit and pay to the said corporation ten dollars for| 
each person or article of property so carried over said streams; 
Provided, That nothing herein contained shall be so construed; 
as to prohibit any person or persons, or corporation from es»| 
tablishing and keeping free ferries, or building and keeping free] 
bridges on said streams within the limits herein mentioned.| 

Sec. 4. Until otherwise provided by law, the rates of tolli 
or ferriage shall be established and regulated by the command. 
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ing officer at the nearest military post or garrison ; Provided, 


| however, That all government troops and munitions of war Government 
ig 


troops and 
hall be transported across said streams without delay and munitions. 


| Tree of charge. = 


ees re BSR E PENETRAS PE NE RESY TE ATER AARTE ORTER E e 


Sec. 5. Ib shall be the duty of said corporation to keep suit- To keap suitable 
able boats or erect and keep in good condition substantial bridges bridges. 
at the points or within the limits mentioned, for the safe and | 
| speedy transportation of persons and property over said rivers : 
t 


at all suitable times between sunrise and sunset, 


| sec. 6. Said corporation shall have a chief head, denomina- Peeters oF 
i corporation, 
‘ted President of the corporation, who shall be nominated or 

‘elected by the members thereof. 


Sec. 7. Said corporation shall keep a book in which shall be Te keep book. 
‘recorded the name and place of residence of each member of What record 
‘the corporation, which book shall be kept in the office of the 
president, at or in the vicinity of one of the points of crossing 


herein mentioned, and shall be open to public inspection. ages N 


Sec. 8, A violation. of the provisions of this act by said: cor- Viclationsot, 
provisions o 
A s ~ act to work 
o shall work a forfeiture of the privileges therein grane oor on 
tec 


Sec. 9. Said corporation shall be liable for damages at the nea to 
suit of any person who may sufer loss or injury to person or 
property from the culpable negligence or bad conduct of said 
corporation, before any court of competent jurisdiction, and any Hew collected. 
judgment so obtained shall be collected, in the usual manner, 
out of the property of said corporation or any member thereof. 7 


Sec. 10. Said corporation shall keep posted up, in view -Of to keep posted 
uplegal rates of 
the passing public, at or near said ferries or bridges, a-bill of terrace: 
their authorized rates of ferriage or toll. 


Sec. 11. Said corporation may also elect a secretary and may eleet secre- 
. f tary, treasurers 
treasurer and such other officers as the corporation shall deem 224 other 


cfücers, 
necessary. 


Sec. 12. This act a take effect from and after its TR When to take 
and approval. 


Approved, December 27th, 1865. 
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CHAPTER 4, 


An Act to Authorize the County Commissioners of Yankton County | 
to rent a suitable building for a County Jail. | 


| 


Be tt enacted by the Legislative Assembly of the Territory of 
Dakota: i 


Board authorize Section 1. That the board of county commissioners of Yankton 


ed to rent suit- 


able building for COUNTY are hereby authorized to rent or lease a suitable room or 


jail for three eae 2 whe ‘ 
years. building for a county jail, for the term of three years, at anf 


Amount of rent. 
om" annual rent of not over one hundred dollars per year. 


RARER MEE 


4 
á 
id 


On what terms ‘Sec. 2. That in case the county commissioners shall find that 
o UtLnoriz A 2 . ie eet ; 

te contract for there is at present no suitable building fora jail in said county, 

building. ‘ i 

‘they may submit a plan and contract with any person or per-|: 

sons for the lease of such a building as will, in their judgment, 

meet the necessities of the county, for the term of five yearsi 

Lease and ni, from the date of such lease; Provided, however, The lease ofi 

guch building shall not extend beyond the term of five years,§ 

nor shall the rent thereof amount to more than one hundredg 


dollars a year ; And provided further, That the said board ofi 


Sa eR wo E 


aaas 


resere right to County commissioners shall reserve the privilege in said lease, tof 
h ; oa Ge : a Zl 
vuilding. purchase the said building at a stipulated price, at any time} 


within the five years, by submitting the same to the people olf 
the county at any regular election. | 
toon che Sec. 3. A direct “jail tax” shall be-levied by said board, 


tax annually o 


fs 


a each year, on the taxable property in said county, sufficient tof 
meet the said annual rent of one hundred dollars. 4 
mney Stake Sec. 4. This act shall take effeet and be in force from andi 


after its passage and approval. 
Approved, January 12th, 1866. 
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TAX---CLAY COUNTY. 


CHAPTER 5. 


| An Actto Authorize the Sheriff of Clay County to levy and collect 
a direct Tax for the purpose of purchasing Blank Books for 
Keeping County Records. 


| Be it enacted by the Legislative. Assembly of the Territory of 

| Dakota: - 

| Dection 1. That the sheriff of Clay county be, and he iS snerif empow- 
| hereby empowered to levy a direct tax of two mills to the dol- colest stax of 
| lar, on the assessed value of property in said county as re l 
| turned by the county assessors for the year of 1866, for the 

| purpose of purchasing blank books for keeping the county 

| records. i 


Sec. 2. That the said sheriff shall collect the said direct tax snerifftocottest 
| of two mills to the dollar at the same time and in the same other taxes fer 
| manner that other county taxes are collected on the said assess- 


| ment roll of 1866. , 
| Gee. 8. That as soon as the sheriff shall have collected said treasurer to 
| tax, and shall have paid it into the county treasury, the trea 
` urer shall proceed to purchase such good substantial blank 
- books for the use of the county as are most needed, so far as 
_ the amount raised will provide. 
See. 4. That this act shall take effect from and afterits pass- When te take 
age and approval. è 


Approved, January 11th, 1866. 
ore 
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TRANSPORTATION OF BOOKS. 


CHAPTER 6, 


An Act to provide for Defraying certain Expenses Incident to the 
Transportation. and other charges on Books, Maps, and Charts 
Donated to the Territory by Act of Congress, or Otherwise. 


Be tt enacted by the Legislative Assembiy of the Territory of 
Dakota: 


Auditor author- Section 1. The territorial auditor is hereby authorized to 


ized todraw or- 


Se draw his orders on the territorial treasurer for such sum or 
sums as from time to time, may be necessary to defray the ex- 
penses of transportation of books, maps, and charts which have, 
ormay be donated to the territory by Congress or otherwise. 

easar anr, ec 2. The territorial treasurer is hereby directed to pay. 

aa all orders drawn on the treasurer, as specified in section one of 
this act, out of any money in the treasury net otherwise ap- 
sumnotto — propriated, provided the gross amount shall not exceed two hun- 

exceed $250.00. . 
dred and fifty dollars. 

When to taka Sec. 3. This act shall take effect and be in force from and 
after its passage. 

Approved, January 12th, 1866. 


TERRITORIAL WARRANTS 
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CHAPTER 7. 


An Act to authorize and direct the Territorial Auditor to issue 
Warrants to certain Officers. 


Be it enacted by the Legislative Assembly of the Territory of 


A Stn enn Salt Aah ah 


Dakota: 
Avitordwected Section. 1, That the auditor be andis hereby authorized 
S espo WATTah 
sa gram and directed to issue territorial warrants to Copt. William 


m 
L ASEN MECE 
x 
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Tripp, Lieut. John B. Wood'and 2nd Lieut. T. Elwood Clark, 
late officers of company B, Dakota volunteer cavalry, for the 
sums respectively that officers of like grade are entitled to by - 
law, from the date of their commission until the date of their 
muster into the United States service, which was the 31st day 
of March, 1868. 


Sec. 2. These warrants on their face shall be styled sPE. To be styitd sy 
CIAL MILITARY WARRANTS, and shall be drawn to the special *74™ &e. 
persons (hereinbefore mentioned, and not transferable, and the 
first money paid into the territorial treasury by the general 
Government, for the purpose of reimbursing the territory for 


these warrants, shall be appropriated to pay the said warrants. — 
Sec. 3. This act shall take effect and be in force from and When to take 


after its passage. 
Approved, January 12th, 1866. 
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ACKNOWLEDGMENT OF INSTRUMENTS, 93. 
AGENCY, 217. 
AGENTS, 187. 
AMENDMENTS. 
amending chapter nineteen, laws of 1864-5, relating to 


BS 


laying out poisons, 449. 

chapter twenty-three, laws 1863-4, concerning 
licenses, &c., 450. 

section seven of chapter twentys<three, laws of 
1863-4, relating to selling certain com- 
modities without license, 450. 

chapter thirty-five, laws 1862, concerning 
estrays, 451, 

chapter thirty-three, laws 1864-5, concerning 
number of pounds per bushel of articles of 
produce, 451. 

chapter thirty-seven, laws 1862, concerning 
exemption from execution, 452. 


ASSIGNMENT FOR BENEFIT OF CREDITORS, 346. 


ATTORNEYS, 
regulating their admission to the several courts of the 
territory, 454. 


AUCTION, 


sale by, 161. 
AUCTIONEERS, 225. - 
BANK NOTES—see bonds. 
BILLS OF EXCHANGE, 815. 
BILLS OF LADING, 198. 


BONDS, 824. 
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BOUNDARIES, 
relating to real property, 49. 
BOTTOMRY, 299. 
CARRIAGE, 194. 
CERTIFICATE OF DEPOSIT, 824. 
CHEQUE, 324. 
CHILD—see Parent and Child. 5 
CHILDREN, 18. 
CIVIL CODE, 
an act to establish, 1. 
general definitions and divisiens, 1. 
Persons, 2 
Personal Rights, 4. 
Personal Relations, 6. 
Marriage, 6. 
contract of, 6. 
validity of, 7. 
authentication of, 8. 
Divorce, 10. 
when marriage may be annulled, 11. 
how marriage dissolved, 18. 
separation, relating to, 14. 
general provisions, 15. ' 
Husband and Wife, 16. 
Parent and Child, 18. 
chiidren by birth, 18. 
children by adoption, 21. 
Guardian and Ward, 23. 
Master and Servant, 20. 
Property, 80. 
in general, 80, 
nature of, 30. 
owners of, 82. 
interests in, 33. 
conditions of ownership in, 86. 
restraints upon alienation of, 86. - 
accumulations of, 87. 
rights of owners of, 38. 
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termination of ownership of, 38. 
` general definitions relating to, 89. 
Real or Immovable Property, 40. 
general provisions, 40. 
estates in general in, 40, 
termination of estates in, 44. 
servitudes, 45. | 
incidents of ownership, 47. 
boundaries relating to, 49: . - 
obligations of owners, 50. 
uses and trusts relating to, 50. 
powers in relation to, 54. 
Persona] Property in General, 63. 
particular kinds of, 64. 
shipping, 05. 
rules of navigation, 66. 
corporations, creation of, 67. 
corporate stock, 72. 
corporate powers, T3.. 
corporations, dissolution of, 76. 
products of the mind, TT. 
other kinds of personal property, 78. 
Acquisition of Property, 79. 
modes in which it may be acquired, 79° 
occupancy, 80. 
accession real property, 80. 
to personal property, 81. 
Transfer, 83. . 
definition of, 84. 
what may be transferred, 84. 
mode of transfer, 84. 
interpretation of grants, 86. 
effect of transfer, 86. 
Transfer of Real Property, 87. 
mode of transfer, 87. 
effect of transfer, 88. 
Transfers of Personal Property, 90. 
mode of transfer, 90. 
what operates as a transfer, 90. 
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gifts, 91. 
recording transfers, 92. 
what may be recorded, 92. 
mode of recording, 93. 
proof and acknowledgment of instruments, 93. 
effect ofrecording, or want thereof, 97. 
unlawful transfers, 98. 

Wills, 99. 
executionand revocation of, 99. 
interpretation of wills and effect of various provis- 

ions, 107. 

general provisions relating to, 110. 

Succession, 114. 

Obligations, 121. 
m general, 121. 
definition of, 121. 
interpretation of, 122. 
joint or several, 122. 
conditional, 123. 
alicnative, 124. 
transfer of, 125. 

Extinction of Obligations, 126. 
performance, 127. 
offer of performance, 128. 
prevention of performance or offer, 131. 
accord and satisfaction, 133. 
novation, 133. 
release, 154. 

Contracts, 135. 
nature of a, 155. 
definition of, 133. 
parties to, 136. 
consent, 136. 
object of a, 140. 
consideration of, 141. 
manner of creating, 142. 
interpretation of, 144. 
unlawful contracts, 147, 
execution of contracts, 146. 
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how extinguished, 146. 
recission of, 146. 
alteration and cancellation of, 150. 


Obligations Imposed by Law, 151. 
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Obligations Arising from Particular Transactions, 158. 


sale, 153. 
agreements for sale, 154. 
form of the contract, 156. 
rights and obligations of the seller, 156. 
rights and duties before delivery, 157. 
delivery, 157. 
warranty, 158. 
rights and obligations of the buyer, 160. 
sale by auction, 161. 
Exchange, 162. 
Deposit, 168. 
nature and creation of, 168. 
obligations of the depositary, 164. 
deposit for keeping, 165. 
general provisions relating to, 165. 
gratuitous deposit, 167. 
storage, 167: 
innkeepers, 168. 
finding, 169. 
deposit for exchange, 170. 
Loan, 170. i 
loan for use, 171. 
loan for exchange, 172. 
loan for money, 173. 
Hiring, 175. 
in general, 175. 
hiring of real property, 177. 
hirtng of personal property, 179. 
Service, 180. 
with employment, 180. 
definition of employment, 180. 
obligations of employer, 180. 
obligations of employee, 181. 
termination of employment, 182. 


592 GENERAL INDEX, 


CIVIL CODE— Continued. 

particular employments, 185. 

master and servant, 186. 

agents, 187. í 

factors, 187. 

shipmasters, 188. 

mate and seamen, 190. 

ship’3 managers, 192. 

service without employment, 193. 
Carriage, 194. 

in general, 194, 

of persons, 195. 

gratuitous carriage of persons, 195. 

carriage for reward, 195. 

carriage of property, 196. 

general definitions, 196. 

obligations of the carrier, 197. 

bill of lading, 198. 

freightage, 199. 

general average, 201. 

carriage of messages, 202. 

common carriers, 202. 

common carriersin general, 203. 

common carriers of persons, 204. 

common carriers of property, 205. 

common carriers of messages, 207. 
Trust, 208. l 

in general, 208. 

nature and creation of a, 208. 

obligations of trustees, 210. 

obligations of third persons, 212. 

trust for the benefit of third persons, 212. 

nature and creation of the trust, 213. 

powers of trustees, 214. 

rights ef trustees, 215. 

termination of ths trust, 216. 

successions or appointment of new trustees, 217. 
Agency, 217. 

in general, 217. 

definition of, 218. 


| 
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authority of agents, 218, 
mutual obligations of principals and third persons, 221. 
obligations of agents to third persons, 223. 
delegation of agency, 224. 
termination of agency, 225. 
particular agencies, 2285. 
Auctioneers, 225, 
Factors, 226, 
Shipmate and Pilots, 227. - 
Partnership, 229. 
in general, 229. 
s what constitutes a partnership, 229. — 
partnership property, 230. 
mutual obligations of partners, 231. 
renunciation of partnership, 231. 
general partnership, 2832., 
what is a general partnership, 282. 
powers and authority of partners, 233. 
mutual obligations of partners, 23-4. 
liability of partners, 234. 
termination of partnership, 235. 
liquidation, 236, 
of the use of fictitious names, 287. 
Special Partnership, 238. 
formation of the partnership, 289. a 
powers, rights and duties of the partners, 241. 
liability of partners, 242. 
alteration and dissolution, 248. 
Insurance, 244. 
in general, 245. 
definition of, 245. 
: what may be insured, 245. 
| parties to the contract, 246. 
| insurable interest, 247. 
concealment and representation, 248. 
| the policy, 251. 
j warranties, 253. 
premium, 254, 
l loss, 255. 
38 
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notice of loss, 256. 
double insurance, 257. 
re-insurance, 257. 
Marine Insurance, 258. 
definition of, 258, 
insurable interest, 259. 
concealment, 260. 
representations, 261. 
implied warranties, 261. 
the. voyage and deviation, 262. 
loss, 268. 
abandonment, 265. 
measure of indemnity, 267. 
Fire Insurance, 270. | 
Life and Health Insurance, 271. 
Indemnity, 272. | 
Guarranty, 274. . 
in general, 274. 
definition of, 274. 
creation of, 274. 
interpretation of, 276. 
liabilities of guarrantors, 277. 
continuing guarranty, 277. 
exoneration of guarrantors, 278. 
Suretyship, 279. 
who are sureties, 279. 
liabilities of sureties, 280. 
rights of sureties, 284. 
rights of creditors, 282. 
letter of credit, 282. 
Lien, 284. 
in general, 284. 
definition of, 284. ż 
creation of, 285. 
effect of, 286. | 
priorty of, 287. 
redemption from extinction of, 288. 
Mortgage, 289. 
in general, 289. 
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of real property, 291. 
of personal property, 293. 

Pledge, 295. 

Bottomry, 299, 

Respondentia, 801. 
other liens, 801. 

Stoppage Intransitu, 804. 

Negotiable Instruments, 304. 
in general, 305, : 
general definitions, 805. 
interpretation of, 306. 
indorsement of, 807. 
presentment for payment, 310. 
dishonor of, 812. 
excuse of presentment and notice, 314. 
extinction of, 815. 

Bills of Exchange, 315. 
form and interpretation of, 315. 
days of grace, 317. 
presentment of acceptance, 317. 
acceptance, 318. 
acceptance or payment for honor, 319. 
presentment for payment, 820. 
excuse of presentment and notice, 821, 

. foreign bills, 321. 

Promissory Notes, 323. 

Cheques, 324. 

Bonds, Bank Notes and Certificates Deposit, 824. 
general provisions, 320. 

Relief, 326. 
in general, 326. 

` Damages, 327. 

general principles, 827. 
interest as, 827. | 
exemplary, 328. 
measure of, 828. 
damages for breach of contract, 329. 
damages for wrongs, 332. 

. penal damages, 384. 


595 


| 


cea a eee Ante ade beet teenth TIe tadih w: 


ii ap 


-O te re 
MER R 


aR ne E ath = 
om epee tin ort es tree 
© ~ ur r 


T ore mi a 


GENERAL INDEX. 


CIVIL CODE.— Continued. 


general provisions, 530. 
Special and Preventive Relief, 336. 
general provisions, 336. 
special relief, 3837. 
provisions of real property, 887. 
provisions of personal property, 837. 
specific performance of obligations, 388. 
revision of contracts, 341. 
recission of contracts, 842. 
cancellation of instruments, 342. 
preventive relief, 343. 7 
Special Relations of Debtor and Oreditor, 344.. 
general principles, 344. 
fraudulent instruments and transfers, 345. 
assignment for benefit of creditors, 346. 
Nuisance, 852. 
general principles, 852. 
Public Nuisances, 353. 
Private Nuisances, 354. 
Maxims of Jurisprudence, 854. 
Definitions and General Provisions, 856. 
Forms, 361. 


grant of real property without covenants, 361. 


grant of real property with covenants, 361. 
lease, 362, 

mortgage of real property, 362. 

mortgage of personal property, 363. 
bond, 865. 

bill of lading, 365. 

charter party, 565. 

bottomry bond, 866. 

respondentia bond, 867. 

policy of marine insurance on vessels, 368. 
policy of marine-insurance on cargo, 870, 
policy of marine insurance on freightage, 371. 
policy of fire insurance, 878. 

policy of life insurance. 875. 


A 


COMMON CARRIERS, 202. 
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CONSTABLES, and their duties, 426. 
to qualify and give bonds, 457. -7 

CONTRACTS, 135. __ 

CONTINUANCE, 420. 

CORPORATIONS, 67. 

CORPORATE STOCK, 72. 

CORPORATE POWERS, 78. 


COUNTIES. ; 
fixing the time of holding the regular meetings of the 
board of county commissioners, 455. l 
relating to commissioners and probate judge of Todd 
county, 456. " 
requiring justices of the peace and constables to quali- 
fy and give bonds, 457. 


COUNTY COMMISSIONERS.—see counties. 


COURTS. 
fixing the time of holding district courts in the terri- 
tory, 408. 
CREDITOR.—see debtor. ` 


CRIMINAL CASES IN JUSTICES COURTS, 435. 
DAMAGES, 327. | 
DEBTOR AND CREDITOR, special relations, 844. 
DEFINITIONS AND GENERAL PROVISIONS, 354. 
DEPOSIT, 163. 
DIVORCE, 163. 
ELECTIONS. 
providing for and prescribing the canvass and return of 
the same, 409, 
EMPLOYMENT, 180. 
ESTRAYS, 451. 
EXEMPTION OF PROPERTY FROM MESNE OR FINAL 
PROCESS, 452, 
EXCHANGE, 162. 
EXTINCTION OF OBLIGATIONS, 126. 
FACTORS, 187—226. 
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FENCES. 
establishing a fence law, 472. 
FERRIES. 
regulating ferries in organized counties, 475. 
FINDING, 169. 
FIRING OF PRAIRIES. 


to prevent the firing of woods, marshes and prairies, 


479. 
FORMS. 
_ under civil code, 361. 
in criminal cases.—see criminal cases. 


in civil actions in justice court, 488. 
under school law, 538. 


relating to taking up sheep and swine, 541. 
FREIGHTAGE, 199. 
-GENERAL PROVISIONS IN CIVIL CODE.—see defini- 


tions. 
GRANTS. 
interpretation of, 86. 
GUARDIAN AND WARD, 23. 
GUARRANTY, 274. 
HIRING, 175. 
HOGS.—see sheep and®&swine. 
HUSBAND AND WIFH, 16. 
INDEMNITY, 272. 
INDIANS.. . 
prohibiting furnishing intoxicating liquors to, 480. 
prohibiting harboring of Indians in organized counties, 
482, 
IMMIGRATION. 
authorizing appointment of immigrant agent, 483. 
INNKEEPERS, 168. 
INSURANCE, 244, 
JOURNALS.—see laws and journals. 
JUSTICES OF THE PEACEH.—see Justice’s Code. 
to qualify and give bonds, 457. 
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jurisdiction of justices of the peace, 377. 
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commencements of suits, and service and return of pro- 


cess, 379. 
appearance, 382, 
pleadings, 382. 
set offs, 585. 
bill of particulars, 387. 
Witnesses and depositions; 887. 
issuing commissions to take testimony, 889, 
trial without a jury, 390. 
trial-by jury, 390. 
entering judgment, 394. 
judgment set off against judgment, 395. 
entering judginent by confession, 396. 
appeals, 397. 
executions, 402, = 
stay of execution, £05. 
change of place of trial,-407. 
sale of property under execution, 408. 
replevin of property, 409. _ 
proceedings by attachment, 411. 
adjournment, 420. 
arbitrations, 421. 
trial of the right of property, 422. 
forcible entry and detention of property, 423. 
constables and: their duties, 426, 
proceedings for contempts, 42T. 
general. provisions, 480. 


. forms in civil actions, 488. 


form of execution, 4384. 

writ of replevin, 484. _ 

subpena, 435, 

venire for a jury, 435. 
proceedings in criminal cases, 435. 
form of complaint, 436. 

undertaking, 441. 

warrant, 445. 

certificate of conviction, 446. 
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JUSTICES CODE— Continued. 
execution, 446. 
order to bring up prisoner, 446. 
commitment upon sentence, 447. 
after arrest and before trial, 447. 
commitment where justice on the trial shall find 
that he has not jurisdiction of the case, 448. 
miscellaneous provisions in criminal cases, 442. 
court of inquiry, 444. 


LAWS AND JOURNALS, 
providing for the printing and distribution of, 484. 
LIEN, 284, 
LOAN, 170. 
LOSS, 255—263. 
MARRIAGE, 6. 
MARINE INSURANCE, 258. 
MASTER AND SERVANT, 26. 
MATES AND SEAMEN, 190. 
MAXIMS OF JURISPRUDENCE, 354. 


MORTGAGE, 289. 


NAVIGATION, RULES OF, 66. 
NEGOTIABLE INSTRUMENTS, 804. 
NUISANCES, 3853—8354. 
OBLIGATIONS, 121. 
OBLIGATIONS IMPOSED BY LAW, 151. 
PARENT AND CHILD, 18. 
PARTNERSHIP, 229. 

special, 238. 
PERSONS, 2 
PERSONAL PROPERTY, 63. 
PILOTS—sce ship masters and pilots. 
PLEADINGS. | 

in justice court, 382. 
PLEDGE, 295. 


POISONS. 
regulating the sale of, 487. 
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POWERS, 54. 
PREMIUM, 254. 
“PRINTERS FEES. 
regulating the rates of, 488. 

PRIVATE NUISANCES, 354. 

FROMISSORY NOTES, 328. 

PROPERTY, 30. 

PYBLIC NUISANCES, 358. 

RIAL PROPERTY, 40. 

RECORDING TRANSFER OF PROPERTY, 92. 

RE,IEF, 326. 

REILEVIN.—see Justice’s Code. 

“RESONDENTIA, 301. 

REViINUE. ee . 

act in relation to county and territorial, 489. 
qroperty exempt, 489. 
axable property, 490. 
ime and manner of assessing, 493. 
eualization of taxes, 495. 
cilection of taxes, 497. 
dénquent taxes, 499, 

ROAD SIPERVISORS. 


proiding for appointment of and prescribing duties of 
the same, 504, 


ROADS. 
estabshing territorial road from Big Sioux river to 
‘hhnkton, on line surveyed by government, 507. 
loeatin and establishing territorial road from Missouri 
rivy to north line of Union county, 510. 
establising territorial road from point in Clay county, 
thragh Union county to Big Sioux river, 511. 
locating ad establishing territorial road from Yankton 
via Siutty Bear Bottom to Fort Randall, 512. 
locating a writorial road in Union county, 518. 
SALE, 153. 


SHEAMEN—see mars and seamen. 
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SERVANTS— see master and servant. 

SERVITUDES, 45. 

SERVICE, 180. 

SCHOOLS, 
act establishing public school law, 514. 
duties of county superintendents, 516. 
school district meetings, 520. 
organization of districts, 521. 


district clerk, 528. 
district treasurer, 525. 
powers of district board, 526. 
county and district taxes, 527. 
graded schools, 529, 
miscellaneous provisions, 531. 
forms, 583. 
SHEEP AND SWINE, 
i prohibiting from running at large, 538. 
forms, 541. 
SHIPPING, 65. 
SHIPMASTERS AND PILOTS, 188—227. 
SHIPS MANAGERS, 192—228. 
SPECIAL PARTNERSHIP, 238.. 
STOPPAGE IN TRANSIT, 304. 
STORAGE, 167. 
SUCCESSION, 114. 
SURETYSHIP, 279. 
SURVEYORS, | 
relating to, 542. 
TRANSFER OF PROPERTY, 83. 
TRUSTS, 298 
USES AND TRUSTS, 50. 
WARD—see guardian and ward. 
WARRANTY, 158. 


WIFE—see husband and wife. 
WILLS, 99. | 
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Memorials and Joint Resolutions. 


BLOOD HOUNDS. . 
memorial and joint resolution relative to the intro- 
duction of Blood Hounds into this Military 
District, 545. 
CAPITOL BUILDING. 
memorial for an appropriation for a Capitol Building, 
546. 
CODIFICATION OF LAWS. 
memorial for an appropriation to codify the laws, 547. 
GHOLOGICAL SURVEY. . 
memorial for a Geological Survey of Black Hills and 
Bad Lands, 548. 
INDIAN AGENT. 
memorial and joint resolution relative to the ap- 
pointment of an Indian Agent, 551. 
INDEMNIFICATION. . 
memorial relative to treaty pending between Pones 
Indians and United States, 552. 
LINCOLN AND JOHNSON. 
joint resolution relative to Abraham Lincoln and 
Andrew Johnson, 554, 
MAIL ROUTES. . 
memorial and joint resolution for a mail route from 
Sioux Falls, D. T. to Ponea, Nebraska, 555. 
memorial for continuation of post route No. 18,577, 
from St. Paul to Yankton, 557. 
memorial for mail route from Fort Randall to Fort 
Sully, 558. 
memorial for a mail route from Choteau post office to 
Ponca Agency, 529. 
memorial for a mail route from Fort Sully, D. T., 
to Virginia City, M. T., 560. 
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MAIL SERVICH, 
memorial to Post Master General requesting service 
on route No. 15,862, 561. . 2 
memorial to Post Master General for daily mail ser- 
vice from Sioux City, Iowa, to Yankton, D. T., 
562. 
MILITARY HEADQUARTERS, 
memorial to Secretary of War for establishment of 
head quarters within the Territory of Dakota, 
563. 
MILITARY POSTS, 
memorial and joint resolution to Secretary of War 
and Generals Pope and Sully, 565. 
memorial to Secretary of War for erection of military 
post at Black Hills, 566. 
memorial for establishment of military post on the 
Vermillion river, 569. 
PACIFIC RAIL ROAD, 
memorial relative to location of north branch of Pa- 
cific railroad, 570. 
S. L. SPINK, 
- joint resolution requesting confirmation of Secretary 
Spink, 572. 
TERRITORIAL COLLEGE, 
memorial for an endowment of lands for college pur- 
poses, 072. 
W. A. BURLHIGH, 
joint resolution relative to Hon. Walter A. Burleigh, 
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Special and Private Laws, 
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CITIZENSHIP. 
conferring the right of citizenship on Antwine and 
Louis Roy, 577. 
FERRIES. ; 
granting aferry charter to Barney McGraw, 578. 
rates, &c., of ferriage, 579. 
INCORPORATIONS, North Platte and Green river. 
certain persons declared body corporate, 580. 
rights and powers, 580. 
how rates of ferriage established, 581. 
duty of corporation, 581. 
JAIL. 
commissioners of Yankton county authorized to rent 
- a building for a jail, 582. 
TAX—CLAY COUNTY. 
sheriff empowered to levy and collect a tax of two 
per cent. for purpose of purchasing blank books, 
583.0 
TRANSPORTATION OF BOOKS, 
territorial officers authorized to pay transportation 
&c., on books donated to territory, 584. 


TERRITORIAL WARRANTS. 
certain military officers to receive territorial wars 
rants, 584. 
style of warrants, 585. 


when to be paid, 585. 


